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Statement of Questions Presented. 

1. Was the memorandum dated May 31, 1950, signed 
by the parties, sufficient in form and substance to satisfy 
the requirements of the statute of frauds? 

2. Was an oral contract entered into by the parties to 
extend the performance date of the memorandum beyond 
the 30 day limitation period provided therein? 

3. Could the parties to the written memorandum by 
oral understanding or agreement effect the terms or extend 
the time of performance provided in the writing where no 
questions of estoppel was involved? 

4. Did the court err in holding that the limitation for 
performance fixed by the writing was not of the essence 
of the contract under the testimony and proof produced 
in this case? 

5. Did the court err in admitting and considering oral 
proof to supplement, explain and vary the writing signed 
by the parties? 

6. Did the court err in holding that appellee had proved 
that appellant had breached a contract with appellee to 
purchase his business? 

7. Did the court err in holding that appellee had not 
breached his contract to convey the business under nego¬ 
tiations to appellant? 

8. Did the court err in rendering a judgment against 
appellant in favor of appellee for $2500? 

9. Did the court err in failing to find for appellant and 
render judgment in his favor for $500 against appellee? 
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APPELLANTS BRIEF 


Jurisdictional Statement. 

The jurisdiction of this Court is invoked under 1940 Dis¬ 
trict of Columbia Code, Title 17, sec. 101. Judgment was 
rendered against the appellant in the United States District 
Court for the District of Columbia on April 4, 1952 (Ap¬ 
pendix, page 13). Notice of appeal to this Court was filed 
on April 28, 1952 (Appendix, page 14) and the appeal was 
seasonably perfected. 


Statement of the Case. 

In the spring of 1950 the appellant, Charles P. Jacobsen, 
III, took a course of training at the Institute Cleaning 
Plant, which he completed in June. He was preparing to 
engage in the dry cleaning and laundry business. He saw 
an advertisement of Appellee, Thomas J. Sweeney, offering 
his laundry and dry cleaning business at 826 Upshur Street, 
N. W., for sale. Appellant visited this plant, looked over it 
and discussed the purchase of it with appellee. Finally, on 
May 31,1950, they signed the following writing: 

“Received of Charles P. Jacobsen, a deposit of five 
hundred dollars, representing partial payment on 
agreed price of $7,500 cash, and assumption of existing 
note in purchase of business and machinery of Unity 
Cleaners, located at 826 Upshur Street, N. W., plus 
agreement of lease; formal contract to be drawn later; 
full settlement within thirty days hereof. 

THOMAS J. SWEENEY, 
Agreed: CHARLES P. JACOBSEN, III. 

May 31, 1950.” 

Appellant entered the plant the latter part of June, 1950, 
by agreement with appellee, and worked there to familiar- 
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ize himself with the business, fully expecting to take over 
by June 30. Appellee did not or could not make a legal 
transfer of the business with the lease covering the business, 
to appellant, by June 30, as he had agreed to do. The lease 
on the property occupied by the business of appellee was 
originallv for ten vears and had eight vears to run at the 
date of the proposed sale. It was to be a part of the sale 
that appellee secure a transfer from the owner of the land 
of the eight years remaining of the lease to appellant. 

Appellant contacted his attorney, who knew nothing of 
the writing set out above, and asked him to see if anything 
could be done to close the deal bv June 30, 1950. Said attor- 
nev on June 30th contacted Mr. Burton, the attornev who 
represented the owners of the leased property. It was 
necessary for the owners of the property leased to appellee 
for ten years to execute agreement in writing for appellant 
to take over the eight years remaining of the lease in stead 
of the appellee. The original lessor died in 1948 and the 
property covered by the lease passed to two nephews, one 
of whom was a minor during the time appellee had agreed 
to deliver to appellant a valid lease covering eight years 
remaining as aforesaid. The minority of one of part owners 
of the property, he being about 19 years of age, made it 
impossible under the laws of the District of Columbia for 
appellee to deliver to appellant a valid lease as he had 
agreed to do. 1940 D. C. Code, 21-211. Nothing further was 
done by appellee to try to complete the sale to appellant 
and June 30, the time limit for completing the sale passed 
with no action taken. 

The attorney for appellant who still had no knowledge 
of the writing dated May 31, 1950 ever having been signed 
by the parties, and without any instructions from the ap¬ 
pellant, tried to arrange with the attorney who represented 
the appellee, a settlement date for July 6, 1950, to see if 
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the appellee could furnish an acceptable lease as he had 
agreed to do, and to close the sale. No instructions had been 
given by appellant to his attorney to arrange for said date 
or that said date of July 6 would be acceptable to him. 

After June 30 had passed the appellant being very desir¬ 
ous to purchase said business, told appellee that he might 
have a couple of days longer in which to try and complete 
the lease and finish the deal. Appellee said nothing to this 
suggestion of additional time and nothing definite was 
decided on. Not even an oral understanding was agreed 
on for extension of time. The father of appellant was back¬ 
ing him financially to buy the business. Finally, on July 5, 
after his financial support had been withdrawn and ap¬ 
pellee had not indicated when, if ever, he could deliver a 
valid lease to appellant, appellant told appellee he, the ap¬ 
pellant, could not continue the deal for the business and 
that he was withdrawing from same. At the same time, 
being young and inexperienced in business and just to be 
agreeable, he told appellee that he, appellant, would not 
ask for a return of the $500 deposited as a part payment if 
and when the deal was closed. Appellee said nothing at the 
time. 

Thereafter, July 19th, 1950, appellee filed suit against 
appellant for specific performance of a contract to purchase 
said business or in the alternative for a judgment for $7500. 
Appellant answered denying that he had entered into an 
enforceable contract with appellee; denied liability for hav¬ 
ing breached a contract with appellee, and by cross-com¬ 
plaint asked for judgment for the $500.00 deposited with 
the appellee in contemplation of a purchase of the business. 

Appellee sold the business in the early part of 1951 for 
$4500. He went to trial on the original complaint filed July 
19, 1950, without amendment and sought to recover the dif- 


ference between $4500 and $7500 from the appellant as 
damages because of a claimed breach of contract to pur¬ 
chase. 

The case was tried before the court without a jury. Judg¬ 
ment was given against the appellant for $2500 on a holding 
by the court that it had been shown by the evidence that 
appellant had breached a contract with appellee to purchase 
the business at S26 Upshur Street, N. W. 

The court denied appellant recovery of his $500 deposit 
made with appellee but did give him credit for it on the 
amount of recovery allowed appellee against appellant. 


ARGUMENT. 

Point 1. 

The Memorandum dated May 31, 1950, (Appendix, page 
23), signed by the Parties was insufficient in form and 
substance to satisfy the statute of frauds. 1940 D. C. Code, 
T. 12-301 and 302; T. 45-106. 

If plaintiff Sweeney had any standing in court it was 
based on the writing signed May 31, 1950. The writing men¬ 
tions a note. What note? Who was the maker of the note, 
what was the amount of it and to whom was it payable? 
The writing mentions “machinery of Unity Cleaners”. The 
machinery is not described, nor does it state that it is all 
the machinery, the kind or particular pieces of machinery. 
The writing states, “plus agreement of lease.” The lease 
is not further identified, nor was the owner of the property 
who was to execute the “agreement of lease” nor any de¬ 
scription whatever of the lease, its terms, length or par¬ 
ticulars. Any lease on any property any where would satis¬ 
fy the description of the lease mentioned in the writing. The 


only wav the necessary description of the note, machinery 
and lease mentioned in the writing could be supplied or 
even their identity be made certain would be by oral proof 
to supplement the writing. The writing signed is patently 
insufficient in descriptions to make the writing a memoran¬ 
dum which would satisfy the statute of frauds. The authori¬ 
ties are uniform as to what the written memorandum must 
contain. (Appendix, pp. 48-51) 

Insufficient. Requirements. 27 C. J. 277, sec. 334. 

“The note of memorandum must contain the terms 
of the contract, together with conditions, if any. It 
must show all the terms of the contract. That is, all 
essential terms of the contract must be made to appear 
in writing. Like-wise all essential conditions of the 
agreement must be contained in the memorandum. 
Where essential terms are omitted from the writing, 
the contract being partly in parol, is 'within the statute, 
and there is no sufficient memorandum thereof. A wait¬ 
ing is insufficient as a memorandum wTiere it does not 
state any of the terms of the contract; where it omits 
or states incompletely any single essential term; or 
where it shows expressly or inferentially that there are 
terms which it either does not state clearly and suffici¬ 
ently. * * * The note or memorandum must contain 
all the terms of the contract which the parties made. 

“CERTAINTY. In accordance with the rule applic¬ 
able to the contents of the memorandum generally, the 
terms and conditions necessary to be stated in the mem¬ 
orandum must be expressed with such degree of cer¬ 
tainty that they may be ascertained and understood 
without recourse to parol evidence.’’ 

Ochs v. Weil,, 79 U. S. App. D. C. 84,142 F. 2d 758 (1944). 

Groner, C. J. “Unquestionably, an agreement of sale 
under the statute is valid and enforceable only when 
it is in writing and there is a sufficient description of 
the thing sold", the price to be paid, and the names of 
the party selling and the party buying. None of these 
elements can be supplied by parol testimony. Grafton 
V. Cummings, 99 U. S. 100; Shell v. White, 62 App. 
D. C. 352, 356, 6S F. 2nd 379, 381.” 
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Shell v. White , 62 App. D. C. 332, 68 F. 2d 379. 

“The doubt as to the enforceability of the contract 
arises from the insufficiency of the written memoran¬ 
dum. It contains in itself, as we have seen, no descrip¬ 
tion of the property to be sold, and standing alone, 
obviously no court of equity could specifically enforce 
it, but, if the description is found in other writings 
forming a part and parcel of the transaction, the omis¬ 
sion is not fatal.” 

Grafton v. Cummings , 99 U. S. 100, 25 L. Ed. 366. 

“The distinct objection to the instrument, as so pre¬ 
sented, is that the other party to the contract of sale 
is not named in it, and can only be supplied by parol 
testimony. (The Browns, owners of the property at 826 
Upshur Street, N. W., and agreed by all parties to 
this suit to be the only persons who could effectively 
transfer (Appendix, page 51) the 8 years remaining 
of the lease). 

“The statute requires that not only the agreement on 
which the action is brought, or some memorandum 
thereof, shall be signed by the party to be charged 
(The Browns, owners of the property, signed no agree¬ 
ment to make the transfer of the lease for Sweeney 
to Jacobsen) but that the agreement or memorandum 
shall be in writing. In the agreement of sale there can 
be no contract without both vendor and vendee. There 
can be no purchaser without a seller. There must be 
a sufficient description of the thing sold and of the 
price to be paid for it. It is, therefore, an essential 
element of a contract in writing that it shall contain 
within itself a description of the thing sold by which 
it can be known or identified, of the price to be paid 
for it, and the party who buys it. There is a defect in 
this memorandum in giving no identification of the 
party who sells. (The Browns, owners of the leased 
land who controlled the lease are not mentioned in the 
memorandum although they were necessary parties to 
complete the transfer of the lease). If Grafton was 
bound to purchase it was because somebody was bound 
to sell. If he was bound to pay somebody was bound 
to receive the money and deliver the consideration for 
the price paid. * * * * * 
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“We are of the opinion that there was no sufficient 
memorandum in writing of the agreement on which this 
suit was brought to sustain the verdict of the jury. 
REVERSED.’’’ 

Williams v. Morris, 95 U. S. 444, 456, a District of Colum¬ 
bia case. 

“Unless the essential terms of the sale can be as¬ 
certained from the writing itself, or by reference in it 
to something else, the writing is not a compliance with 
the statute of frauds; and if the agreement be thus 
defective, it cannot be supplied by oral proof, for that 
would at once introduce all the mischief which the 
statute was intended to prevent.” 

Baird Inv. Co. v. Harris, 209 Fed. 291, 295. 

“An agreement within the statute of frauds will not 
be enforced in equity nor at law if it appears from the 
face of the agreement that any of the terms, no matter 
how unimportant they may seem to be, are left to be 
settled by future conference between the parties thereto. 
In such cases there is no complete agreement. Scholtz v. 
Northwestern Mutual Life Insurance Co., 100 Fed. 
574.” 

Scholtz v. N. W. Mutual Life Ins. Co., 100 Fed. 573. 

‘ ‘ It may be conceded that an agreement to enter into 
a lease will neither be enforced in equity nor at law 
if it appears from the face of the agreement that any 
of the terms of the lease, no matter how unimportant 
they may seem to be, are left to be settled by future 
conferences between the lessor and the lessee. In such 
cases there is no complete agreement; the minds of the 
parties have not fully met; and, until they have no 
court will undertake to give effect to those stipulations 
that have been settled or to make an agreement for the 
parties respecting those matters that have been left 
unsettled.” See 27 C. J. 278. 

It was provided in the writing dated May 31, 1952, “for¬ 
mal contract to be drawn later.” (Appendix, page 24). The 
appellee testified as follows: “Q. Now, you say a formal 
contract was to be drawn later. What did you mean by 



that? A. Well, that was to take in everything that we 
had talked about, the machinery, the price, and so on.” 
(Appendix, page 51). 


Point 2. 

No oral contract was entered into by appellant and ap¬ 
pellee to extend the time beyond thirty days from the date 
of the writing in which to make full settlement and sale 
of the business. 

There was no agreed length of time beyond July 1, 1950, 
when the parties were to complete a contract of sale. No 
consideration passed, no estoppel, no fixed time for per¬ 
formance, no meeting of the minds. “Full settlement within 
30 days thereof” or by June 30, 1950 left the parties to 
their legal rights, if any, because of a breach of the contract 
within the life of it. 

Any conversation, proposal orally to buy after that time 
limited in the writing was something aside and apart from 
it and clearly within the statute of frauds. No part of the 
writing dated May 31, 1950 could form the basis or con¬ 
sideration for Mr. Jacobsen proposing to buy the cleaning 
plant, for a few days after July 1. If the sale had been made 
to him thereafter it would have been an “executed sale” 
without a legal contract to buy, but after sale was consum¬ 
mated it would have been effective without a previous con¬ 
tract to sell. Mr. Jacobsen was anxious to buy the plant 
and continued to be until he lost his financial backing in the 
early days of July because appellee had not been able to 
make sale and transfer the lease (Appendix, pages 37, 38). 
The attorney for appellant tried to arrange a “settlement 
date” with the attorney for appellee on July 6, but appellant 
did not know of this arrangement (Appendix, page 37), 
never authorized the arrangement (Appendix, page 52). 
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The appellant was not bound by the action of his attorney 
who acted on his own in trying to fix a settlement date. 

“An attorney ordinarily has no implied power to 
bind his client by acknowledging a debt. The same is 
true regarding an acknowledgment to take a case out 
of the statute of frauds.” 6 C. J. 656, sec. 168. 

“An attorney ordinarily has no implied power to 
bind his client by contract.” 6 C. J. 657, secs. 168-169. 
Note 94 and cases cited. 

While appellant testified: “A. I think Mr. Sweeney 
and I said, if possible, we could—if he wanted a day or tw r o 
longer, I believe we would do it, but he couldn’t do a thing. 
And that was it.” Also: “Mr. Sweeney and I—since he 
didn’t have it in thirty days, I gave him a couple of days 
more to see what he could do to get the lease, sir.” (Ap¬ 
pendix, page 26). The Court asked the appellant: “In other 
words, you agreed to extend it to the 5th or 6th? Witness: 
That is right. That is just about right.” (Appendix, page 
42). All the testimony as to an agreement of an extension 
of time for performance beyond June 30 was so uncertain, 
indefinite and hazy it seems impossible that the facts could 
be construed so as to show a meeting of the minds of Mr. 
Jacobsen and Mr. Sweeney and constitute a contract. 

Point 3. 

A contract required to be in waiting by the statute of 
frauds cannot be modified or changed by oral agreement 
or contract, or by parol. 

Statute of Frauds. 1940 D. C. Code, Title 12-301 and 
Title 45-106. 

49 Am. Jur. 841. Statute of Frauds. 

“There can be no parol modification of a contract 
required by the statute of frauds.” 

49 Am. Jur. 609, Sec. 301. 

“The broad doctrine as announced by most authori¬ 
ties is that a contract required by the statute of frauds 
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to be in writing cannot be validly changed or modified 
as to any material condition therein by subsequent oral 
agreement so as to make the original written agree¬ 
ment by the oral agreement an enforceable obligation. 
To state the rule differently, where an oral agreement 
comes within the provisions of the statute of frauds 
requiring certain agreements to be in writing, the 
statute of frauds renders invalid and ineffectual a sub¬ 
sequent oral agreement changing the terms of the 
written contract.” 

Emerson v. Slater , 63 U. S. at 42 (22 Howard, 42). 

“Perhaps the better opinion is, according to the 
weight of authority, that a written contract within the 
statute of frauds cannot be varied by any subsequent 
agreement of the parties unless the new agreement is 
also in writing.” 

Vol. 1. Ann. Cas. at 729. 

NOTE: “Where a prior written contract is within 
the statute of frauds, or required by any statute to 
be in writing, a new agreement altering or supplement¬ 
ing its terms must also be in writing in order to be 
binding or admissible in evidence, inasmuch as to give 
effect to the verbal contract would be to substitute a 
verbal contract for the one required to be in writing.” 
(Citing U. S., and many authorities). 

49 Am. Jur. 609, Sec. 301. 

“The oral modification being invalid, cannot of 
course form the basis of an action or defense.” 

Rule Stated: “By weight of authority an action 
based upon a legitimate claim cannot be defended by 
setting up an oral agreement invalid under the statute 
of frauds, as it is held that such an agreement cannot 
be enforced directly or indirectly, or made the ground 
of a demand or defense. The cases announcing this 
rule hold that such an agreement or contract is in¬ 
capable of proof on the part of the defendant as on the 
part of the plaintiff.” Note: 11 Ann Cas. 479. 

Evans v. Schoonmaker , 2 App. D. C. 62, at 71. 

“It is a well established rule of law that, when the 
whole of a contract has not been reduced to writing, 
such contract in its entirety is to be regarded as a parol 



contract, and proper to be proved entirely by parol 
testimony, notwithstanding that there may be docu¬ 
mentary evidence of parts of it, and parts may have 
been reduced to writing.” 

49 Am. Jur. 850, Sec. 548. 

‘‘When an oral contract related in part to an interest 
in land and in part to a subject not within the statute 
or frauds and the consideration is entire and not sub¬ 
ject to apportionment, and the several parts are so 
interdependent that the part not covered by the statute 
of frauds would not have been entered into except with 
to a performance of the part covered by the statute of 
frauds the contract is unenforceable as a whole.” 

Ann. Cas. 1918 E, Note on page 498. 

Ann. Cas. 1915 D, 539. 

Point 4. 

The Court erred in holding ‘‘that time was not of the 
essence of the contract.” (Appendix, page 9). 

The memorandum signed by the parties May 31, 1950 
provided that ‘‘full settlement within thirty days hereof.” 
The appellant had made arrangements for financial backing 
to last during the 30 days in which settlement was to be 
made. After that time, during the early days of July, that 
financial backing was withdrawn, leaving appellant without 
means to purchase the business (Appendix, pages 37 and 
42). As a result, appellant, when he came back next day 
told Mr. Sweeney he ‘‘had not been able to sleep all night, 
and could not go through with the deal.” ‘‘Because I could 
not get the money to purchase it, and he could not give 
me a lease in the time stated.” (Appendix, page 37). Noth¬ 
ing could have been more important than time agreed on 
by the parties for full settlement. 

Oral Extension of Time to Complete Contract in 
Writing. j 
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Snow v. Nelson , 113 Fed. 363. 

“The reasoning in these cases seems to be that a 
provision in a contract of the nature we are discussing 
is a condition precedent, compliance with which must 
be shown; and this is true because it must be assumed 
that the parties inserting the provision attached both 
value and importance to its terms. In such circum¬ 
stances ‘the court is not at liberty, either to disregard 
the words used by the parties, descriptive of the sub¬ 
ject-matter, or of any material incident, or insert words 
which the parties have not made use of.’ Harrison v. 
Fortlage, 161 U. S. 57, 63, 16 Sup. Ct. 489; Norrington 
v. Wright, 115 U. S. 188, 6 Sup. Ct. 12; Fillev v. Pope, 
115 U. S. 213, 6 Sup. Ct. 19.” 

Filley v. Pope, 115 U. S. 213. 

(Syllabus) “In a mercantile contract a statement 
descriptive of subject-matter, or some material inci¬ 
dent, such as the time and place of shipment, is ordi¬ 
narily to be regarded as a warranty, or condition 
precedent, upon the failure or nonperformance of 
which the party aggrieved may repudiate the whole 
contract.” Citing Norrington v. Wright, 115 U. S. 12. 

Lawyer v. Post, 109 Fed. 491. 

“Under Idaho statute, which provided that no in¬ 
terest or estate in real property, other than lease for 
a term not exceeding one year, can be created or de¬ 
clared except in writing, a written contract giving an 
option to purchase real estate within a specified time, 
cannot be legally extended by verbal agreement. (Time 
in which to perform was 30 days). 

The trial court cited Lewis Bros. v. Pendelton, 227 S. W. 
502 (Texas Civ. App.) as “a case involving facts similar 
to those in the case at bar.” (Appendix, page 9). They are 
similar as far as they go, but that case was decided on the 
doctrine of “estoppel” and no question of estoppel is in¬ 
volved in the case at bar. It is interesting to note, however, 
that the cited case differs from the position taken by the 
trial judge. It holds that the assignee of the lease “could 
acquire no interest in the lease without the written consent 
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of the landlord.” It quotes another case “A leasehold in¬ 
terest extending over a period of more than a year was an 
interest in land which could only be conveyed by the written 
concurrence of the wife.” 


Point 5. 

The court erred in admitting and considering oral proof 
to supplement, explain and vary the writing signed by the 
parties. 

When appellant objected to testimony concerning any 
extension of time that was not in writing, if it relates to the 
written contract, and then stated specifically, “We object 
to any testimony that alters, varies and extends orally the 
written statement signed by the parties” that Court said, 
“I will overrule your objection at this time, sir.” (Appen¬ 
dix, page 44). 

Six other times the appellant made similar objections 
(Appendix, pages 16,18, 20, 21, 39, and 49). The court failed 
or refused to rule on the objections but passed them over 
as if they had not been made. At the close of the trial (Ap¬ 
pendix, page 53) the appellant renewed his motion as fol¬ 
lows: 

“Well, before the argument begins, I want to make 
it emphatic what I made during the proceeding, that 
the defendant moves to exclude, again, all testimony 
introduced that would tend to vary, explain, contradict, 
or extend the terms of the written memorandum of May 
31,1950.” 

The court thereupon indicated that the case was closed. 
Then appellant moved to reopen the case if it was consid¬ 
ered closed, and moved the Court “to strike any testimony 
by Mr. Jones, Mr. Jacobsen, or Mr. Sweeney, that tends to 
enlarge, vary, supplement, or change the terms of the writ- 





ten agreement’’. The court thereupon refused to consider 
this motion, by saying: “Well, I am not going to reopen 
now, sir.’’ (Appendix, page 53). 

The court showed conclusively (Appendix, page 49) that 
the oral testimony introduced to vary the writing was the 
basis for the court’s decision. When the evidence was con¬ 
cluded the court gave his estimate of the issues by asking 
this question: “Does not this case stand or fall on whether 
or not an agreement to extend the time after June 30 had 
to be in writing?” (Appendix, page 52). Ochs v. Weil, 79 
U. S. App. 84, 142 F. 2d 758. 

Point 6. 

The court erred in holding that appellant breached a 
contract with appellee to purchase the business at 826 
Upshur Street, N. W. 

The appellant stood ready and anxious to close the deal 
and make the purchase of the business until June 30, 1950, 
and for two or three days thereafter notwithstanding that 
the time for “full settlement” agreed on had expired. (Ap¬ 
pendix, pages 3S, 41, 43). 


Point 7. 

The court erred in holding that appellee had not breached 
his agreement to convey said business to appellant, if in¬ 
deed an enforceable agreement had been entered into. If 
not, then in refusing judgment for return of $500.00 de¬ 
posit in favor of appellant against appellee. Appellee did 
not perform and did not try to do so. (Appendix, pages 
25, 26, 35, 36, 38, 42, 47, 48). 


Point 8. 


The court erred in rendering judgment in favor of ap¬ 
pellee and against appellant for $2500, on alleged breach 
of contract to purchase. 

CONCLUSIONS. 

From the whole record it is clear that the findings and 
judgment in this case were wrong. The appellee failed to 
state a case in his pleadings and failed to prove his right 
to recover. For all the reasons stated in the above brief, 
the judgment below should be reversed and final judgment 
entered in favor of appellant. 

All of which is respectfully submitted. 

JEFF BUSBY, Sr. and 
JEFF BUSBY, Jr., 
Attorneys for Appellant. 
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IN’ THE 

United States District Court 

For the District of Columbia 
- o- 

Thomas J. Sweeney, 826 Upshur Street, N. W., 
Washington, D. C., 

Plaintiff 

vs. 

Charles P. Jacobsen, III, 3622 Jocelyn Street, N. W., 

Washington, D. C., 

Defendant 


Civil Action No. 3114-50 
-o- 

Complaint for Specific Performance and Damages 

(Filed July 19, 1950) 

This Court has jurisdiction of this cause because the 
amount involved is in excess of $3,000.00. 

FIRST COUNT 

The plaintiff sues the defendant for that on May 31,1950, 
the defendant entered into an agreement for the purchase 
of leasehold interest in 826 Upshur Street, N. W., together 
wuth the fixtures and machinery therein belonging to the 
plaintiff. The defendant agreed thereby to pay to the 
plaintiff the sum of $7500.00 and assume the balance due 
on an existing chattel trust note covering some of the fur- 
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niture and machinery in the premises. The defendant has 
failed and refused to comply with the terms of the written 
agreement. 

WHEREFORE the plaintiff asks judgment of this 
Court directing the defendant to comply with the terms 
of the sales agreement, plus an award of reasonable attor¬ 
ney’s fees and costs. 


SECOND COUNT 

Plaintiff states that as a result of the breach of contract 
set out in the First Count hereof, the plaintiff has suffered 
damages in the sum of $7500.00. 

WHEREFORE, the plaintiff asks judgment against the 
defendant in the sum of $7500.00 plus interest and costs. 

WILLIAM T. HANNAN, 
Attorney for Plaintiff , 

637 Woodward Building, 
Washington 5, D. C. 


Answer of Defendant to Complaint 

(Filed September 1, 1950) 

FIRST DEFENSE 

The complaint fails to state a claim against defendant 
upon which relief can be granted. 

SECOND DEFENSE 

Defendant denies that on May 31, 1950, or at any other 
time, he entered into an agreement with plaintiff for the 
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purchase of a leasehold interest in 826 Upshur Street, 
N. W., together with the fixtures and machinery therein be¬ 
longing to plaintiff. 

He denies that he agreed to pay plaintiff $7500.00 and 
assume the balance due on an existing chattel trust note 
covering some of the furniture and machinery in the prem¬ 
ises. 

He denies that he failed and refused to comply with the 
terms of any written agreement with plaintiff. 

THIRD DEFENSE 

For answer to the Second Count in the complaint that 
defendant breached any contract with plaintiff, alleged in 
the First Count, or that plaintiff has suffered damages in 
the sum of $7500.00, or any other amount, because of the 
action of defendant. 

For the reasons herein above stated defendant prays 
the court that the action of plaintiff be dismissed. 

CROSS-COMPLAINT 

The defendant and cross-complainant Charles P. Jacob¬ 
sen, III sues the plaintiff and cross-defendant Thomas J. 
Sweeney for the sum of $500.00, with six per cent interest 
from July 1, 1950, and says that said Thomas J. Sweeney 
is justly indebted to said Charles P. Jacobsen, III in the 
sum of $500.00, with interest from July 1, 1950, as follows: 

1. Said Charles P. Jacobsen, cross-complainant was 
interested in purchasing the dry cleaning plant of Thomas 
J. Sweeney, cross-defendant, at 826 Upshur Street, N. W., 
and negotiated to purchase said plant. No contract was 
entered into between the parties aforesaid for the sale 
and purchase of said plant. However, a tentative agree- 










merit, subject to working out a contract, if and when such 
contract could be worked out and agreed upon, was signed 
by said parties in the following figures and words: 

“Received of Charles P. Jacobsen a deposit of 
$300.00, representing partial payment on agreed 
price of $7,300.00 cash and assumption of existing note 
in purchase of business and machinery of Unity Clean¬ 
ers, located at 826 Upshur Street, N. W., plus agree¬ 
ment of lease, formal contract to be drawn later, full 
settlement within M0 days hereof.” 

Agreed 

/s/ THOMAS J. SWEENEY. 

/s/ CHARLES P. JACOBSEN, III. 

May 31, 1950. 

“date” 

2. The said $500.00 deposit was delivered to Thomas J. 
Sweeney, cross-defendant was to be applied as a part of 
the purchase price of said dry cleaning plant, if and when 
a contract of sale of said plant was consummated, and if con¬ 
tract of sale should not be consummated then said $500.00 
was to be returned to said Charles P. Jacobsen, III. 

3. Said cross-defendant had a 10 year lease on the prem¬ 
ises at 826 Upshur Street, N. W. in which said dry clean¬ 
ing plant is located. Eight years of said lease is yet to run 
in favor of cross-defendant. He agreed to deliver a trans¬ 
fer of the eight years of said lease from the owners of the 
property at 826 Upshur Street, N. W. (two years of the ten 
year lease in favor of Thomas J. Sweeney having expired) 
substituting Charles P. Jacobsen, III in the stead of 
Thomas J. Sweeney as is evidenced by the writing signed 
by May 31, 1950 in the words “plus agreement of lease” 
which substitution was to be in writing signed by the owners 
of said premises. This substitution was never delivered to 
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Charles P. Jacobsen, III by Thomas J. Sweeney, nor was 
it ever tendered. The “formal contract to be drawn later” 
could not be drawn between the parties until the said 
'written substitution was obtained and other details regard¬ 
ing the sale of said dry cleaning plant could be worked out 
and agreed upon. 

4. The substitution aforesaid was a basic and essential 
necessary part of the dry cleaning plant without which 
Unity Cleaners would be of little value to Charles P. Jacob¬ 
sen, III. 

5. Charles P. Jacobsen, III went to said dry cleaning 
plant and worked there some three weeks familiarizing 
himself with the plant and its operation. He remained 
there until some days after July 1, 1950 all the while de¬ 
manding of Thomas J. Sweeney that he secure said sub¬ 
stitution and go forward with the completion of a contract 
of sale as he had agreed to do. This said Thomas J. 
Sweeney failed to do before the tentative agreement of 
May 31, 1950 expired on July 1, 1950. All this time and 
until after July 1, 1950 Charles P. Jacobsen, III stood 
ready, willing and able to complete a contract for the pur¬ 
chase of Unity Cleaners but due to the default of Thomas 
J. Sweeney within the time agreed on to negotiate a sale 
and contract of sale, about July 5, 1950 the financial aid 
and backing of Charles P. Jacobsen, III was withdrawn 
making it impossible for him to make a purchase of Unity 
Cleaners. It was then that Charles P. Jacobsen, III told 
Thomas J. Sweeney that the deal to purchase Unity Clean¬ 
ers would no longer be considered by him. He then left 
the plant believing that because of the default aforesaid of 
Thomas J. Sweeney that he would return the $500.00 de¬ 
posit placed with him. This he refused to do and con¬ 
tinues to do although the said $500.00 is justly due to be 
paid back to Charles P. Jacobsen. III. 
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Therefore, he demands judgment against Thomas J. 
Sweeney for the sum of $500.00, with six per cent interest 
from July 1, 1950. 


BUSBY & BUSBY, 

Bv Jeff Busby, 

Attorney for Cross-Complainant, 
Washington Loan & Trust Bldg., 
Washington, D. C. 


Memorandum Opinion 

(Filed March 28, 1952.) 

This is an action for damages for breach of a contract 
to purchase a dry-cleaning business. The complaint prayed 
specific performance or damages, but at the time of pre¬ 
trial the plaintiff abandoned the count for specific perform¬ 
ance. 

On May 31, 1950, the parties entered into an agreement 
for sale of the plaintiff’s business to the defendant, and 
signed the following memorandum: 

“Received of Charles P. Jacobsen a deposit of 
$500.00, representing partial payment on agreed price 
of .$7,500.00 cash and assumption of existing note in 
purchase of business and machinery of Unity Cleaners, 
located at 826 Upshur Street, N. W., plus agreement of 
lease, formal contract to be drawn later, full settle¬ 
ment within 30 days hereof. 

(Signed) THOMAS J. SWEENEY 
“Agreed (Signed) CHARLES P. JACOBSEN III” 

No formal contract was entered into as provided in the 
memorandum. 
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The evidence showed that the lease of the premises in¬ 
volved specifically provided that the lessee should not as¬ 
sign it or transfer possession of the premises or any part 
thereof without the written consent of the lessor, but that 
the lessor should not withhold his consent unreasonably. 
The original lessor died prior to May 31, 1950, and on that 
date the property was held by his heirs, one of whom was 
a minor. 

During the settlement period plaintiff took up with the 
lessor’s attorney the matter of obtaining their consent to 
assignment of the lease. As written consent to the assign¬ 
ment was not obtained during the thirty-day period, full 
settlement of the purchase agreement could not be con¬ 
summated within that time. However, on June 30 the les¬ 
sor’s attorney wrote to the guardian of the minor heir’s 
estate, stating that he had investigated the defendant’s 
financial condition and was recommending to the real es¬ 
tate agent who handled the property that the assignment 
be consented to. He also informed the attorneys for the 
plaintiff and the defendant of his action. 

Thereupon, by oral agreement the parties, through their 
attorneys, extended the time for settlement to July 6.* The 
defendant, who had been working in plaintiff’s shop since 
some time prior to June 30 in order to familiarize himself 
with the business, continued to work there until July 5, the 
day before the new settlement date, when he told the plain¬ 
tiff that he could not go through with the purchase, and 
that the plaintiff could keep his $500 deposit. 

In January, 1951, the plaintiff sold the business to an¬ 
other purchaser for $4,500 cash plus assumption of the note 

* The record of the trial discloses the following colloquy between court and 

counsel: , , 

The Court: Can we get an understanding as to what the settlement date 

was? 

Mr. Busby (defendant’s counsel: I think that—Mr. Hannan can correct 
me—that I tried, after I telephoned Mr. Burton, with Mr. Hannan to get 
the 6th of July. Ins’t that right? 

Mr. Hannan (plaintiff's counsel) : That is right. 
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on the equipment. He now claims the sum of $3,000 less 
the defendant’s deposit of $500, as damages occasioned him 
by the defendant’s breach of contract. 

The defendant contends that the plaintiff breached the 
contract by failing to make full settlement within thirty 
days as stipulated in the written agreement, and demands 
return of his deposit of $500. 

Many questions of law have been raised in this case. 
First, it is the defendant’s position that the written memo¬ 
randum is not sufficiently definite and certain to satisfy 
the statute of frauds (§ 12-302, D. C. Code, 1940 Ed.). Un¬ 
der the test laid down in Lenman v. Jones, 222 U. S. 51, 56 
L. Ed. S9, affirming 33 App. D. C. 7, the writing is suffi¬ 
cient. “It leaves no doubt in the mind of either lawyer or 
layman as to who was purchaser, who seller, what the land 
or what the terms.” While it is true that these elements 
are not stated in detail, there was no doubt in the mind of 
either party, and there is no dispute now, as to the mean¬ 
ing of any provision of the contract. While necessary ele¬ 
ments of a writing required by the statute of frauds may 
not be supplied by parol (Ochs et al. v. Weil, 79 U. S. App. 
D. C. 84, 142 F. 2d 758), ambiguities in the terms may be 
resolved by other evidence (Barry v. Coombe, 26 U. S. 740, 
1 Pet. 640, 7 L. Ed. 295). 

Execution of a formal contract, as contemplated by the 
memorandum, was not necessary to effect a valid contract 
between the parties, as there was a full and definite agree¬ 
ment as to all the essentials which the parties intended to 
be binding. 1 Williston on Contracts, Rev. Ed., § 28. 

The defendant further contends that the terms of the 
written contract of May 31, 1950, could not be orally ex¬ 
tended, for to do so would render the whole contract parol 
and in violation of the statute of frauds. I recognize that 
there is a division of authority on the question whether or 
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not the time for performance of a written contract within 
the statute of frauds may' be extended by oral agreement. 
That this split of opinion existed even in the English courts 
is shown by the discussion in Cummings v. Arnold, 3 Mete. 
(Mass.) 486, 37 Am. Dec. 155. No prior decision on the 
point in this jurisdiction has been brought to my attention. 
However, there are decisions of other federal courts hold¬ 
ing such extensions valid. Hayes Mfg. Corporation v. Mc¬ 
Cauley, 140 F. 2d, 187; Stamey v. Hemple, 173 F. 61. In 
my view, the better reasoned cases hold that where time is 
not of the essence of a written contract within the statute 
of frauds, strict compliance with a covenant as to time of 
performance may be waived, prior to breach, by oral agree¬ 
ment of the parties without affecting the other provisions 
of the written contract, and that the mutual promises of 
the parties are sufficient consideration for such oral agree¬ 
ment. This conclusion was reached in Lewis Bros. v. Pen¬ 
dleton, 227 S. W. 502 (Texas Civ. App.), a case involving 
facts very similar to those in the case at bar. 

Although time of performance was specifically provided 
in the written memorandum of May 31, 1950, in view of the 
mutual agreement between the parties on or before June 
30, 1950, to waive strict compliance and to extend the time 
for performance to July 6, as stipulated at the trial and as 
further evidenced by the conduct of the parties after the 
thirty-day settlement period had expired, I find that time 
was not of the essence of the contract. 

I therefore hold that the contract between the parties 
was in effect when the defendant repudiated it on July 5. 

The defendant raises the further point that there was no 
valid consent to the assignment of the lease because there 
was no compliance with § 21-211 of the District of Columbia 
Code, which provides for court approval of any “demise” 
of an infant's real estate. This section is inapplicable to 














the required consent, since assignment of an existing lease 
does not constitute a “demise.” Johnson v. Kurn, 95 F. 2d 
629, 632. However, even if the section were applicable, the 
defendant, having repudiated the contract before the set¬ 
tlement date, cannot now question the plaintiff’s ability to 
perform his obligation. Molloy v. Kellogg, 51 App. D. C. 
302, 304. 

For the foregoing reasons, I find that the defendant 
breached the contract and that the plaintiff is entitled to 
damages resulting to him from such breach, in the amount 
of the difference between the contract price and the mar¬ 
ket value of the business as of the time for performance 
of the contract (United States v. Burton Coal Co., 273 U. S. 
337, 71 L. Ed. 670), less the $500 deposit paid him by the 
defendant. 

Since there is no evidence of the market value of the 
business other than the resale price realized by the plain¬ 
tiff, as to the reasonableness of which there has been no 
challenge, I find the plaintiff is entitled to judgment in the 
amount of $2,500 with interest from July 6, 1950. 

The cross-complaint of the defendant must necessarily 
be dismissed. 

Counsel will present appropriate findings of fact, conclu¬ 
sions of law, and judgment. 


March 27, 1952. 


(Signed) R. B. KEECH, 
Judge. 
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Findings of Fact and Conclusions of Law 

(Filed April 4, 1952.) 

Pursuant to memorandum opinion filed by the Court in 
this cause on March 27, 1952, the following Findings of 
Fact are proposed on behalf of the plaintiff: 

1. On May 31, 1950, the parties entered into an agree¬ 
ment for the sale of plaintiff’s business to the defendant, 
and signed the following memorandum: 

“Received of Charles P. Jacobsen a deposit of 
$500.00 representing partial payment on agreed price 
of $7,500.00 cash and assumption of existing note in 
purchase of business and machinery of Unity Cleaners, 
located at 826 Upshur Street, N. W., plus agreement 
of lease, formal contract to be drawn later, full settle¬ 
ment within 30 days. 

Agreed THOMAS J. SWEENEY 

CHARLES P. JACOBSEN III. 


May 31,1950 
(dated) ” 

No formal contract was entered into as provided in the 
memorandum. 

2. The lease of the premises involved specifically pro¬ 
vided that the lessee should not assign it or transfer pos¬ 
session of the premises or any part thereof without written 
consent of the lessor, but that the lessor should not with¬ 
hold his consent unreasonably. The original lessor died 
prior to May 31, 1950, and on that date the property was 

held bv his heirs, one of whom was a minor. 

* 

3. During the settlement period plaintiff took up with 
the lessors’ attorney the matter of obtaining their consent 
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to the assignment of the lease. A written consent of the 
assignment was not obtained during the thirty-day period, 
full settlement of the purchase agreement could not be con¬ 
summated within that time. However, on June 30 the les¬ 
sor's attorney wrote to the guardian of the minor heir’s 
estate, stating that he had investigated the defendant’s 
financial condition and was recommending to the real es¬ 
tate agent who handled the property that the assignment 
be consented to. He also informed the attorneys for the 
plaintiff and defendant of his action. 

4. By oral agreement of the parties, through their at¬ 
torneys, within the 30 day period of the contract, extended 
the time for settlement to July 6th. 

5. The defendant, who had been working in plaintiff’s 
shop sometime prior to June 30 in order to familiarize him¬ 
self with the business, continued to work until July 5, the 
day before settlement date, when he told the plaintiff that 
he could not go through with the purchase, and that the 
plaintiff could keep the $500 deposit. 

6. The parties waived the provision of the agreement 
for settlement within thirty days and agreed to settle on 
July 6. 

7. In view of the mutual agreement of the parties and 
their conduct the Court finds that time was not the essence 
of the contract. 

8. The contract between the parties was in effect when 
defendant repudiated it on July 5. 

9. The plaintiff re-offered the premises for sale, listing 
the same with a broker. The market value of the business 
at the time of the performance of the contract was $4,500.00 
plus assumption of existing note on the equipment. 
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CONCLUSIONS OF LAW. 

1. The parties entered into a valid contract for the 
sale of a business. 

2. The parties effectually extended the time for settle¬ 
ment thereon to July 6, 1950. 

3. While the contract was in effect, the defendant re¬ 
pudiated and breach the same. 

4. The defendant having repudiated the contract before 
settlement date cannot now question the plaintiff’s ability 
to perform his obligation or tender performance. 

5. The plaintiff is entitled to judgment in the amount 
of $2,500.00 with interest from July 6, 1950. 

6. Defendant’s counter claim for the return of the 
$500.00 deposit must be denied. 

April 4, 1952. 

(Signed) R. B. KEECH, 
Judge . 

Order for Judgment 

(Filed April 4, 1952) 

This cause came on for hearing in this term of court, and 
upon consideration of the evidence adduced, the Memoran¬ 
dum Opinion of the Court, and Findings of Facts and Con¬ 
clusions of Law entered herein, it is by the Court this 4th 
day of April, 1952, Ordered that judgment be and it is 
hereby entered in favor of the plaintiff and against the 
defendant in the sum of $2500 together with interest there¬ 
on computed at the rate of six per centum per annum (6%) 
from July 6. 1950 to the date of this order, plus costs in this 
action. 


R. B. KEECH. 
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Notice of Appeal 

(Filed April 28, 1952) 

Notice is hereby given that Charles P. Jacobsen, III, 
defendant above named, hereby appeals to the United 
States Court of Appeals for the District of Columbia Cir¬ 
cuit from the final judgment entered in this action on the 
4th day of April, 1952. 

JEFF BUSBY and 
JEFF BUSBY, JR., 
Attorneys for Appellant, 
Charles Jacobsen, III. 


Designation of Record on Appeal 

(Filed May 7, 1952) 

The defendant, Charles P. Jacobsen, III, appellant, here¬ 
by designates the following, to be included in the record 
on appeal: 

1. Complaint of plaintiff. 

2. Answer, and cross-complaint of defendant. 

3. The entire transcript of record stenographically re¬ 
ported on the trial of this case, by the court reporter, and 
Exhibit Memo, contract. 

4. The memorandum opinion by the Court, filed March 
28, dated March 27. 

5. The findings of fact and conclusions of law by the 
Court, filed April 4, 1952. 

6. Order for judgment by the Court, filed April 4, 1952, 
for plaintiff. 

JEFF BUSBY, 

Attorney for Defendant. 
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1 Transcript of Testimony 

IN THE 

UNITED STATES DISTRICT COURT 
For the District of Columbia 

-o- 

Thomas Joseph Sweeney, 

Plaintiff 

v. 

Charles P. Jacobson, III, 

Defendant. 


Civil Action No. 3114-50 

-o- 

Washington, D. C., 

Thursday, March 20, 1952. 

The above-entitled cause came on for trial before Honor¬ 
able Richmond B. Keech, United States District Judge, 
at 11:05 o’clock a. m. 

Appearances: 

On behalf of the Plaintiff: William T. Hannan. 

On behalf of the Defendant: Jeff Busby, Sr., and Jeff 
Busby, Jr. 

• # • 
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3 MYER D. JONES was called as a witness for and 

on behalf of the plaintiff and, having been first duly 
sworn, w*as examined and testified as follows: 

Direct Examination by Mr. Hannan: 

• • • 

5 Q. Were you familiar with the fact of a lease, a 
ten-year lease on premises 826 Upshur Street, North¬ 
west ? 

Mr. Busby: Now’, we object to the question, be¬ 
cause if there is any action on behalf of the plaintiff 
here, it is based necessarily, under the statute of 
frauds, on a written agreement or written memoran¬ 
dum w’hich w’ould cover the proposed sale of this 
plant, and until the plaintiff shows they are in a posi¬ 
tion to introduce this testimony, w T e object to the 
witness testifying. 

The Court: Let me ask you this, Mr. Busby: 

I understood this man w T as being taken out of turn 
in this case, because he was under subpoena in an¬ 
other Court. 

Can it be taken subject to a motion to strike, to 
give him an opportunity to absent himself? 

Mr. Busby: I don’t w r ant to interpose any hard- 

6 ship. I didn’t know’ about that. 

The Court: Then you withdraw your objection 
at this time? 

Mr. Busby: I interpose the objection at this time. 
I w’ill defer briefly, unless it gets too far into it, and 
I may renew’ it, but w r e w’ill see. 

The Court: All right, sir. 

By Mr. Hannan: 

Q. Mr. Jones, are you familiar w’ith the sales price as 
of 1950 of similar dry cleaning plants at 826 Upshur 
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Street, in the District of Columbia? A. I believe I am; 
yes. 

Q. Are you familiar with the sale price of a certain dry 
cleaning plant located in Takoma Park, Maryland, made 
during the year of 1950, for instance ? 

Mr. Busby: Of course, I reserve an objection to 
that, or make the objection, because 1 see no connec¬ 
tion with that to the particular case we are trying. 

Mr. Hannan: If your Honor please, of course, 
under the rule, we must establish in an action of this 
type the value of the premises sold. 

The Court: That is what I understand he is try¬ 
ing to do at this time, Mr. Busby. 

Mr. Busby: Well, with the privilege of renewing 
7 the objection, it is all right. 

The Court: All right, sir. You will certainly 
have a chance to. 

• • • 

16 CROSS EXAMINATION by Mr. Busby: 
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Mr. Busby: I renew my motion, which the Court 
can rule on now, or later, to strike the testimony of 
this witness. 

The Court: On what basis? 

Mr. Busby: On the basis that the right of re¬ 
covery of the plaintiff must be on some agreement 
that would bind the defendant, and there has been 
no such showing. 

The Court: I don’t know what we are going to 
have yet. 

Mr. Busbv: That is the reason I am making the 


motion now. 

The Court: You are just preserving your point? 
Mr. Busby: That is right. 
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25 CHARLES P. JACOBSEN, III, the defendant, 
was called as a witness on behalf of the plaintiff and, 

26 having been first duly sworn, was examined and tes¬ 
tified as follows: 

Direct Examination by Mr. Hannan: 

Q. State your name. A. Charles P. Jacobsen, III. 

Q. You are the defendant in this case, aren’t you, Mr. 
Jacobsen? A. Yes, sir. 

Q. You are in the dry cleaning business at the present 
time, are you not? A. Yes, sir. 

Q. You have a plant over in Virginia? A. Yes, sir. 

Q. As a matter of fact, you bought that plant shortly 
after you left the plant on Upshur Street? A. No, sir, I 
did not. 

Q. Now, Mr. Jacobsen, you know Mr. Sweeney, of 
course? A. Yes, sir. 

Q. How long have you known him? A. I knew Mr. 
Sweeney, I imagine, about maybe a month or so before— 

Q. Before you signed this paper? A. That is right. 
It may have been a little longer, I am not sure. 

27 Q. Now, that puts you back into April of 1950, 
approximately; isn’t that correct? 

You signed the paper on May 31. A. Yes. 

Q. April or May of 1950. 

Going back to that time, had you been familiar, in any 
way with the cleaning business at that time? A. Yes. 

Q. Your father— 

Mr. Busby (interposing): Your Honor. I do not 
like to be captious about this, but T do feel that the 
basic right to ask these questions and introduce 
these witnesses should be established by the plain¬ 
tiff, to show he has a right to be in Court here on 
the proper showing. 

Now. of course, that is up to the Court. 


19 


The Court: I think I will let him go as he is at 
the present time, sir. I assume this is one of the 
parties to the alleged contract, isn’t it? 

Mr. Hannan: Yes, your Honor. 

Mr. Busby: He is the defendant. 

The Court: Yes. 

Mr. Busby: And we would be glad to get the con¬ 
tract considered along with the case. 

The Court: Well, don’t let’s interrupt. 

28 Mr. Busby: All right, your Honor. 

By Mr. Hannan: 

Q. Mr. Jacobsen, you were familiar with this cleaning 
business, isn’t that correct? A. Yes. 

The Court: By business, you mean the business j 
generally—the cleaning business? 

• i • 

30 Q. You were intending to go into business at that 
time, were you not? A. That is right. 

Q. You were finishing a course at the Institute, a spe¬ 
cial course at the Dry Cleaning Institute in Silver Spring, 
were you not? A. That is correct. 

Q. When did you finish that course? A. It was right 
in the end of May or June. 

• • • 

31 Mr. Jacobsen, did there come a time when you 
discussed the price or the purchase of this property 

with Mr. Sweeney? A. Yes. 

Q. Did you learn the purchase price the first time you 
were in there? A. I don’t recall that, sir. 

Q. But subsequently you did learn the purchase price? 

A. Yes, sir. 

Q. And what was that purchase price? A. I don’t 

32 believe—I think there was a note. There was a note 
out, and I believe Mr. Sweeney said “seventy-five 

hundred’’— 
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Mr. Busby (interposing): Now, I object to the 
contract being detailed orally, if it is in writing. 

The Court: This is not the contract. This is the 
discussion, sir. 

Mr. Busbv: Yes, I understand. He is going into 
making statements there that pertain to the contract 
and the terms thereof. 

The Court: You did discuss price with Mr. 
Sweeney, sir? 

The Witness: We did discuss a price. 

* # • 

33 Q. Now, you state that the purchase price that 
Mr. Sweeney told you was $7,500— 

Mr. Busby (interposing): I object to the terms 
of the contract being stated orally. 

The Court: I don’t know if these were the terms 
of it, Mr. Busby. 

Mr. Busby: It is in writing. 

The Court: I understand all he is saying is what 
some of the general discussions were. 

Is that right, sir? 

The Witness: Yes, sir. 

Mr. Busby: I have no objection to that. 

The Court: All right, let him discuss it, then. 

• • # 


34 The Court: * * # 

We have interrupted you, Mr. Jacobsen. You said 
something about seventy-five hundred. I have not 
heard that yet. 

The Witness: As I recall, sir, that was a figure 
that he wanted. 

By Mr. Hannan: 

Q. The figure was $7,500 cash above the existing— 
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Mr. Busby (interposing): Now, I object to all of 
this about terms of the contract, when we have it in 
writing and signed by both parties. 

The Court: Mr. Busby, I do not understand that 
this is to be the contract, sir. I just think this is 
some preliminary discussions. 

Mr. Hannan: That is exactly it. 

Mr. Busby: Well, that is all right. 

Mr. Hannan: I am trying to get out what Mr. 
Sweeney said to him was the asking price, if your 
Honor please. 

Mr. Busby: That is all right. No objection to 
that. 

The Court: All right. 

That was $7,500 cash, and what, sir? 

The Witness: Well, an existing note, sir. 

35 The Court: Assumption of a trust, was it? 

The Witness: That is right; yes, sir. 

By Mr. Hannan: 

Q. You were to undertake or assume the existing note? 
A. Yes, sir. 

Q. Or the price was to assume that? A. Yes, sir. 

Q. Was there any discussion about the lease? A. Yes. 
He had to produce a lease. 

Q. Yes, he had to produce a lease. 

Now, at that time did Mr. Sweeney tell you that he had 
a lease? A. Well, he said he had a lease; yes, sir. 

Q. You went into that with him quite thoroughly, didn’t 
you? A. Well, we mentioned a lease would certainly have 
to be forthcoming; yes. That is all. 

Q. Didn’t he tell you that he had a ten-year lease, two 
years of which had run out? A. Yes, sir. 

Q. So that there was eight years to go; is that correct ? 
A. Yes. sir. 
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Q. And part of the condition of the sale as that— 
86 part of the sale agreement or his sale price was the 
transfer of the lease or the assignment of the lease 
to the purchaser? A. Yes, sir. 

Q. Was there any other, if you recall, any other condi¬ 
tions attached to the price for the sale of the property 
when you were discussing it previous to the time you 
Sismed the memorandum? A. Not that I can recall. 

o 

Q. You cannot recall any other? A. No, sir. 

Q. Now, how long did it take for you to discuss these 
matters with Mr. Sweeney? A. Well, we went in on sev¬ 
eral occasions and we just discussed these different items. 
I don’t believe there was any lengthy discussion over them. 

Q. But as each item came up, you either called Mr. 
Sweeney or went in to see him, didn’t you? A. Yes. 

Q. That is correct, isn’t it? A. Yes. 

Q. Now, did there come a time when you reached an 
agreement on the purchase of the property? A. Yes, 
sir. 

37 Q. You did? A. Yes, sir. 

Q. At the same time that you reached the agree¬ 
ment—now, consider this question, please, closely—at the 
same time that you reached your verbal agreement, did you 
execute a paper memorandum? A. At that time we agreed 
we would have a memorandum or an agreement executed. 

Q. You did? A. Yes. 

Q. Did that memorandum or agreement embody the 
terms of the sale at that time? A. No, sir. It agreed on 
a deposit, that is all. 

Q. Now, it agreed on a deposit. That is why I asked 
you to be careful in considering that question. 

On the question of the deposit, did you pay the deposit at 
the same time that you reached an agreement, oral agree¬ 
ment, as to the sale of the property? A. I really don’t 
remember whether we signed it that same day or not. 
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Q. Let me refresh your recollection, if I may: 

Isn’t it correct, Mr. Jacobsen, that you and Mr. Sweeney 
at about your third or fourth meeting in there, agTeed on 
the purchase price of the property as a going business? 

* # * 

38 Q. And you stated that you would come back 
either the next day or the next night, and that you 

would bring the deposit with you? A. Yes. 

• • * 

Q. And you came back, then, with the deposit, to put 
down the deposit on the purchase of the property? A. 
That is right. 

Q. Isn’t that correct? A. For which he had to, in 
thirty days, get the whole thing straightened out. 

Q. That is right. 

Now, at the time that you paid him the deposit, did you 
sign a memorandum? A. Yes, sir. 

Mr. Hannan: If your Honor please, this has been 
stipulated. I will mark it as Plaintiff’s Exhibit No. 1. 

The Court: And it is received, there being no ob¬ 
jection. 

39 (Memorandum referred to was marked Plaintiff’s 
Exhibit No. 1 for identification and received in evi¬ 
dence.) 

Mr. Hannan: I will just read it into the record. 

The Court: All right. 

Mr. Hannan (reading): 

“Received of Charles P. Jacobsen, a deposit of 
five hundred dollars, representing partial payment 
on agreed price of $7,500 cash, and assumption of 
the existing note in purchase of business and ma¬ 
chinery of Unity Cleaners, located at 826 Upshur 




Street, N. W., plus agreement of lease; formal con¬ 
tract to be drawn later; full settlement within thirty 
days hereof.” 

It is signed, “Thomas J. Sweeney.” 

“Agreed, Charles P. Jacobsen, III. 

“May 31, 1950.” 

By Mr. Hannan: 

Q. Now, Mr. Jacobsen, pursuant to that or following 
the signing of this agreement, what if anything did you do 
with respect to the premises? A. I don’t follow you there. 
I don’t see what your point is. 

40 Q. Well, did you come into the premises? A. Be¬ 
fore we signed the agreement? 

Q. No, no, after you signed it. A. Yes, sir. 

Q. You did, didn’t you? 

Now, when did you come into the premises to work there? 
A. I think it was the last week in June, I believe. 

Q. The last week in June? 

• • • 

Q. And you and Mr. Sweeney agreed that it would be a 
good thing, if you were going to take over, for you to 
familiarize yourself with that plant, didn’t you? A. Yes, 
sir. 

# • • 

41 Q. In other words, you were in there to work 
out and familiarize yourself with the business; isn’t 

that right? A. Well, yes. 

Q. Now, how long were you there? A. I think five 
days, I believe. I think it was five days. 
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44 By Mr. Hannan: 

Q. At the time that you left, what if anything 
did you say—that is, the last day you worked there, what 
if anything did you say to Mr. Sweeney about your leav¬ 
ing? A. Mr. Sweeney and I had the agreement that he 
was to produce a lease ready in thirty days. He could not 
give me a lease, and I told him—and my financial backing, 
sir, was withdrawn. 

Q. Was withdrawn? A. Yes, sir. 

Q. When did Mr. Sweeney tell you, sir, he could not 
give you a lease? A. He didn’t tell me, but he said it w’as 
in the agreement that he had thirty days to produce the 
agreement. 

Q. Produce the lease? A. Yes, produce the lease. 

Q. Actually, isn’t it true that Mr. Svreeney was not 
going to produce the lease to you, but he was to assign to 
you a lease? 

Isn’t that correct? His lease? 

45 A. No, sir. 

Well, he was to produce a lease in thirty days, sir. 

That is right. 

Q. He was to transfer, isn’t that correct, the lease to 
you? A. He was to produce a lease in thirty days. 

Q. Now, when did you learn from Mr. Sweeney that he 
could not produce this lease? A. Mr. Sweeney never did 
say one way or another whether he could produce it. 

As I recall, he just did not have the lease in thirty days, 
and I could not go any longer. 

That is all, sir. 

Q. You could not go anything beyond July 1; is that 
correct? A. Yes. 

# # • 
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46 The Court: I have lost you. 

Now, am I understanding you that he did not in 
fact produce a lease in the thirty days after the 
agreement to which you referred? 

The Witness: No, sir, he did not. 

The Court: In other words, you are saying that 
he did not produce it? 

The Witness: No, sir. 

The Court: Within the time fixed in the agree¬ 
ment, that is? 

The Witness: That is right. 

The Court: All right. 

• • • 

47 Q. Now, did you ask Mr. Busby to see what he 
could do about getting the lease for you? A. Yes, I 

think we tried. I don’t know what the circumstances are. 

# • • 

Q. And did Mr. Busby report to you with respect to the 
lease? A. I don’t remember, sir. 

Q. Did you ever do anything else but sign this agree¬ 
ment with respect to taking over the premises? A. I 
think Mr. Sweeney and I said, if possible, we could—if he 
wanted a day or two longer, I believe we would do it, but 
he couldn’t do a thing. And that was it. 

The Court: I do not understand that, sir. 

You said that you did sign the agreement, and then 
you and Mr. Busby discussed the lease, and then you 
concluded what? 

The Witness: Mr. Sweeney and I—since he didn’t 
have it in thirty days, I gave him a couple more days 
to see what he could do and get that lease, sir. 

• * • 


27 


48 The Court: That is two days beyond the thirty! 
The Witness: Well, I don’t recall how long, sir. 

I know we gave him a couple of days to get the lease. 
I know that. 

The Court: Well, am I understanding that to be 
over and above the thirty days, or what, sir? 

The Witness: Yes, sir. 

The Court: All right. 

Bv Mr. Hannan: 

* 

Q. Now, as a matter of fact, Mr. Jacobsen, going back 
there and thinking on what happened, don’t you recall that 
at this time you were in school at the Institute? A. No, 
not then. 

Q. Don’t you recall at this time you and Mr. Sweeney 
discussed the fact that you would agree on a two weeks’ 
extension? A. No, sir. 

Q. You do not? A. No, sir. 

Q. Did you call your attorney to that effect? Do you 
deny that ? A. I did talk it over with Mr. Busby, yes, sir, 
but there was no extension more than a couple of days, or 
a week at the most. 

49 Q. Now, it is your recollection it was a week; is 
that correct? A. Well, now, I will tell you: I am 

not certain what it was, but I know I gave him a couple of 
days, sir. 

* # • 


50 W. CAMERON BURTON was called as a witness 
for and on behalf of the plaintiff and, having been 
first duly sworn, was examined and testified as follows: 

j 

Direct Examination by Mr. Hannan: ( 

Q. Your name is W. Cameron Burton; isn’t it? A. Yes, 
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Q. You are an attorney, practicing law in the Dis- 

51 trict of Columbia? A. Yes, sir. 

* • • 

Q. Mr. Burton, do you recall receiving a communica¬ 
tion from the office of Mr. Brown, realtor, in June of 1950, 
with respect to the transaction of the lease at Upshur 
Street, covering the Unity Cleaners? A. Yes, sir. 

Q. Have you brought such communication with you? 
A. Yes, sir. 

• * • 

Q. Now, after receipt of the letter which I just asked 
you about, what if anything did you do? A. I received a 
letter from the office of Walter A. Brown, signed by Ruth 
W. Brown, enclosing a copy of a letter from you, as attor¬ 
ney for Thomas Sweeney, and asking whether we would 
consent to the assignment of the lease from Mr. Sweeney 
to Mr. Jacobsen. 

• • • 

52 The Court: What is your capacity, Mr. Burton, 
as attorney for what, the owner of the property? 

The Witness: Yes, sir. The owners of the prop¬ 
erty were two young men, one of whom was—at 
that time, as I recall, a minor. Under the guardian¬ 
ship of his mother, Francis Brown, the addressee. 

Of course, Francis Brown, the Mrs. Brown spoken 
of in Walter Brown’s letter. 

# • • 

53 By Mr. Hannan: 

Q. You were attorney for Mr. Brown, the realtor, 
and attorney for the family of the owner, were you not! 
A. Strictly speaking, I was attorney for the owner, and 
Brown was the agent for the property. 
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Q. Now, what if anything did you do upon receipt of 
these letters, Exhibits 3 and 4? A. On June 15, I wrote 
to Mrs. Brown, and I have here a copy of the letter. 

• • * 

The Court: Mrs. Brown, the owner? 

The Witness: Mrs. Brown was the guardian of 
the infant half owner. 

Her other son owned the other half of the prop¬ 
erty. 


54 By Mr. Hannan: 

Q. In reply to that letter, did you receive a 
reply from Mrs. Brown? A. Yes, I have a letter dated 
June 20, from Ventnor, New Jersey, which I hand you. 

• * * 


By Mr. Hannan: 

Q. Subsequent to the receipt of Plaintiff’s No. 6, Mr. 
Burton, did you make the financial investigation spoken of 
in there? A. On June 30 I received a call from Mr. 

Busby requesting me—I mean asking, as I recall, 
55 what the situation was, and I told him that I thought 
that everything was all right, but I did have to 
check on the financial situation, and I proposed to do the 
checking by calling Mr. Jacobsen’s father, whom I knew. 

So I called Mr. Jacobsen’s father, that is, the plain¬ 
tiff’s father, and asked him about the matter, and satisfied 
myself that it was all right, and then wrote that same day 
a letter to Mrs. Brown, which I have here. 

Do you want me to tell you the contents, or do you want 
to see the letter first? 

* * * 
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By Mr. Hannan: 

Q. You say you talked to Mr. Busby that day, 

56 on the 30th? A. Yes, sir. 

Q. And you said that so far as you were con¬ 
cerned, transfer of the assignment would be all right. 

What did you mean by that? 

What did you refer to there? 

A. The letter from Mrs. Brown indicates that it might 
be advisable to check the financial condition of the pro¬ 
posed assignee, and I had suggested that that might be ad¬ 
visable, myself, in writing to her. 

So that I told Mr. Busby that I wanted to make some 
check on that end, and I felt that I could do so by talking 
to Mr. Jacobsen’s father. 

Q. Now, did Mr. Busby at that time tell you or give 
any indication to you that this deal was not going through? 
A. No, sir. 

Q. Did you receive any indication from him as to 
whether or not they were continuing in the deal at that 
time? A. My recollection is that Mr. Busby asked me 
why I could not get this thing done, because there had been 
some delay obviously, and I said, “Mr. Busby, I will do it 
today for you.” Which I did. 

Q. Subsequent to that time—strike that. 

Did you have any conversation with Mr. Busby pre¬ 
vious to this time that you spoke of, on the 30th? 

57 A. I don’t believe I did. 

Q. Did you have any conversation with me pre¬ 
vious to this time? A. Yes, sir, I did. 

The Court: Previous to June 30? 

Mr. Hannan: Previous to June 30; yes. 

The Witness: Yes, sir, I had some telephone con¬ 
versations, I know, with you. You were requesting 
some action. I am sure of that. And I think also— 
strike that. 
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I am satisfied that I called you after I talked to 
Mr. Jacobsen, Senior, to advise you that everything 
was all right, but you w T ere out at the moment, so I 
did not get in touch with you that day. 

• • • 

58 Q. Do you happen to have a copy of that lease in 
your file? A. I am sorry, Mr. Hannan, I don’t have 
it with me. It may not even be in the office. It may be in 
Mr. Brown’s office. I don’t recall. 

Q. You had a lease at one time, but more probably re¬ 
turned it to Mr. Brown. 

Mr. Burton, you have testified here about the dates, with 
particularity about the date of June 30, and how have you 
established that in your memory? A. Because of an entry 
in my diary in the case of the telephone call from Mr. 
Busby, and of course the letter is dated the same day, 
in which I advised Mrs. Brown that the assignment was 
satisfactory, and sent a copy to Walter Brown’s office. 

• ♦ • 

60 Mr. Hannan: My question was whether they 
would consent to a transfer. 

The Court: I mean consent. Everybody means 
consent. 

Mr. Busby: Yes. 

The Witness: I think that something further is 
necessary. 

If your Honor will permit me to state the situa¬ 
tion, I will state what I think the situation was on 
that day. 

The Court: All right. 

Mr. Busby: That is perfectly fine, the facts. 

Mr. Hannan: That is what I want. That is all I 
am asking for. 

The Witness: All right. 
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I think that on that day, June 30, that I was under 
an obligation to check upon Mr. Jacobsen’s financial 
condition to carry out this purchase. I think that 
after I—that I was the one to be satisfied, whether 
that condition did exist, and I think that after I was 
satisfied that I had the right to, on behalf of the 
owners, to consent to the assignment. 

61 I think that when I had talked to Mr. Jacobsen— 
I know that I was satisfied after talking to Mr. 
.Jacobsen, Senior, and I knew then that the right to 
consent became complete. * * * 

I then communicated to Mrs. Brown, by my letter 
of June 30 that the assignment was satisfactory and 
that I was so notifying Walter Brown’s office, and 
sent a copy of that letter to Walter Brown’s office. 
I think that is the situation. 

Does that answer your question, Mr. Hannan? 

Mr. Hannan: Yis, it does, exactly. 


CROSS EXAMINATION by Mr. Busby. 

Q. Taking up from where you are now in your testi¬ 
mony, you wrote this letter of June 30, 1950, to Mrs. 
Frances Brown? A. That is correct, sir. 

Q. Addressed at 15 North Fredericksburg Avenue, 
Ventnor, New Jersey? A. Yes, sir. 

Q. Did you mail that letter to her the same day? A. I 
think it was mailed the same day. I am reasonably satis¬ 
fied it was. 

62 Q. I read the second paragraph of that letter: 

“I know the family to be possessed of substantial 
assets.” You referred to the Jacobsen family, did you? 
A. Yes, sir. 

Q. “And under the circumstances, I recommend to 
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Walter A. Brown’s office that we consent to the assign¬ 
ment.” Who do you mean “we”? A. I meant the owners. 

Q. You meant the owners? A. Yes, sir. 

* ♦ # 

63 Q. Now, when Norman Brown died, who did he 
leave this property to? A. He left as his heirs at 

law Norman J. Brown and Thomas A. Brown, III. 

At the time of Mr. Norman C.’s death— 

Q. They were nephews? A. Yes, both nephews. 
Norman was adult and Thomas was a minor. 

Q. So, at the time that Mr. Jacobsen was talking with 
Mr. Sweeney about purchasing this plant and getting an 
assignment of lease that he held on the property, the title 
was owned by this minor and his brother Norman? A. 
Yes, sir. i 

Q. Now, you handled a guardianship matter for the 
minor here in the District, didn’t you? A. Yes, sir. 

# * • 

64 Q. And so in order for Mr. Jacobsen to have a 
right to occupy that place, you and Mrs. Brown 

felt that you should make some financial investigation of 
Mr. Jacobsen, I believe you stated; is that right? A. Well, 
of course we had the right, as Mr. Hannan suggested, to be 
satisfied as to any assignee. We could not withhold our 
consent unreasonably. So we felt that some investigation 
should be made of any assignee. 

Q. Now, until you agreed to it, why, of course, Mr. 
Sweeney could not make the assignment; is that correct? 

A. That is correct. 


By Mr. Busby: j 

Q. Now, did you write Mrs. Brown on the 30th of June i 
recommending that she agree to it, as guardian for Vincent 



Brown? A. I think that letter of June 30 addressed to 
her does that. 

Q. Did you get a reply from her to this? A. I did not 
expect a reply from her. 

The Court: Meaning by that, this letter was self- 
65 executing, in view of what had gone on before? 

The Witness: That was my view. 

By Mr. Busby: 

Q. Did you ever get any reply from her with regard 
to that? A. I am reasonably satisfied I did not. 

Q. Now, in order to follow through, are you familiar 
with Title 21, Section 211, of the Code of 1940, dealing 
with lease of infants’ estates when consent is necessary? 

Mr. Hannan: I object to the question. 

The Witness: Mr. Busby, by number I confess I 
don’t know what the section is, sir. 

The Court: I do not, either. 

Mr. Busby: It is a short section. I wanted to 
show that there was no consent and could not have 
been consent. 

Mr. Hannan: I object to it. 

The Court: You are not going to argue the law 
with him, are you? 

You had better save that for me. 

Mr. Busby: No, I am not going to argue it, but I 
am going to ask him if he tried to comply with this 
particular section of the Code which deals with the 
lease of infants’ estates. 


66 By Mr. Busby: 

Q. Was that all you did? 

The Court: W r hat is that section you referred to, 
Mr. Busby? 

Mr. Busby: 21-211 of the Code. 



The Court: All right. 

The Witness: I made no attempt to comply with 
the Code section, without your reading it to me. 

I would be interested to know what it was. 

The Court: I think you are entitled to know it. 

(At this point, the Court read the section of the 
Code referred to.) 

By Mr. Busby: 

Q. Now, did the older of the two Brown boys consent 
to any extension of this lease, or transfer of this lease, or 
did you communicate with him at all? A. All com- 
67 munications with reference to this property—and, 
as a matter of fact, concerning the affairs of the 
estate of Norman C. Brown—were had through the mother, 
who acted at all times on behalf of the sons. Both the 
minor and the adult. 

Q. I believe you stated no petition was ever presented 
to the Court to authorize the guardian to make a transfer 
of this lease. A. No, sir. No petition was presented. 

Q. In your administration petition you state that the 
death of Mr. Norman C. Brown was the 8th of July, 1948. 

• • * 

Q. What was the age of young Brown, the infant, at 
the time— 

Mr. Hannan: If your Honor please, may I in¬ 
terrupt here? I can state to the Court, and I will 
show the Court—this afternoon we will have the 
lease here. I thought Mr. Burton had a copy of it. 

The Court: All right. 

• * # 

69 Q. Yes. So it would have made him IS years of 
age at the time of his uncle’s death. A. Well, just 
after his uncle’s death, he became 18. 
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The Court: He was 19, almost 20, as of June 1950. 
Mr. Busby: Y es. 

By Mr. Busby: 

Q. At the date of this May 30th contract that has been 
introduced here, nearing his 20th birthday. A. That is 
correct, sir. 

♦ * * 


71 CHARLES P. JACOBSEN, III, resumed the 
stand and testified further as follows: 

Q. Direct Examination (Resumed) by Mr. Hannan: 

* • * 

75 Q. Now, when did you determine that you were 
not going to purchase this business? A. When it 
became evident that Mr. Sweeney was not going to be able 
to give me a lease, and I so explained the fact to my father, 
who was backing me. 

The Court: I am sorry; I missed that. I did 
not hear it. 

By Mr. Hannan: 

Q. When, in point of time, was it that you determined 
that Mr. Sweeney was not going to be able to give you a 
lease? A. I had worked there at the plant. Mr. Sweeney 
did not have a dry cleaner, and I told him I would work 
there and help him. 

He just—I asked him several times, and he just wouldn’t 
answer me about this lease. He just wouldn’t answer me. 
He just couldn’t give me any answer. So I explained this 
to Mr. Jacobsen, and, well, he just—I could see that he 
wasn’t to wholehearted about the whole thing himself. 

Q. When was this? I am asking for time, now, a date. 
Not necessarily a number date, or what day of the week it 
was that you determinod that Mr. Sweeney could not give 
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you a lease. A. To my best knowledge, it was around—I 
would say around the 5th, or something like that, 4th or 
5th. I don’t know. 

The Court: 4th or 5th of what, sir? 

76 The Witness: Of July. 

By Mr. Hannan: 

Q. Of July? A. I believe so; yes, sir. It may have 
been a little later. I don’t know. I know we tried to—I 
know he said no specific word as to the lease. He would 
not tell me one way or another. 

Q. Now, as a matter of fact, did not Mr. Sweeney make 
an appointment for you to see your attorney and me at my 
office on a certain day, in order to consummate your agree¬ 
ment? A. Not to my knowledge, no, sir. 

Q. You mean you deny that he— A. I just don’t recall 
him telling me that, sir. 

Q. You don’t recall it? A. No, sir. 

Q. Isn’t it a fact, Mr. Jacobsen, that the day before 
you w’ere to sign an agreement, or to consummate this 
agreement—the day before you came to Mr. Sweeney and 
told him that you were not going through with the deal? 
A. Mr. Sweeney— 

Q. No. Answer that question. A. I don’t recall that, 
sir; no. I really don’t recall that. 

• • • 

7S Q. Do you recall the next day coming back and 
you told Mr. Sweeney that there was nothing wrong 
with the plant, and there was nothing wrong with the busi¬ 
ness, as such, hut you had been thinking this over, you had 
not been able to sleep all night, and that you could not go 
through with this deal? A. Right. 

Q. Do you remember that? A. Right. Because I 
could not get the money to purchase it, and he could not 
srive me a lease in the time stated. 
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79 Q. Wait a minute, now. 

Now, up until that time, you had not told Mr. 
Sweeney that you were not going through with the deal, had 
you? A. I wanted that plant, sir. I wanted it bad. 

Q. Right. A. I think it was a nice plant. 

Q. That is right. 

There wasn’t anything wrong with the plant, was there, 
as far as you could see at that time? A. No, sir. I liked 
it very much. 

Q. Now, at the time that you told him that, didn’t you 
tell him you were sorry, and you hoped that this had not 
inconvenienced him? A. I imagine so. I think it is only 
proper to— 

Q. No criticism, sir, at all. I am not criticizing you, at 
all. A. But I just think so far as my recollection in this 
whole thing seemed in talking with Mr. Sweeney, it looked 
like an indefinite delay for—I have got my own reasons be¬ 
cause of that delay, but there seems to have been an indefi¬ 
nite delay, and I just could not—he could not give it to me, 
and I just did not want to bother; that is all. With no 
money, I couldn’t handle it. 

Q. Now, so far as you were concerned at that time, 

80 all that remained to be done was to transfer the lease 
and give you a bill of sale on the machinery and the 

equipment there? A. He was to give me that in thirty 
days; yes, sir. 

Q. That is right. Transfer the lease and give you a 
bill of sale. 

Isn’t that correct? A. In thirty days. 

• • # 

Q. And you were, of course, to pay the balance of the 
difference between $7,500 and $7,000 that you owed on the 
balance of the cash: is that right? A. If he could give 
me the lease. 
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Q. Oh, that is right. 

Now, had anyone at that time— 

Mr. Busby (interposing): Your Honor, I object 
to the question, largely because it fixes no time, no 
definite or reasonably certain date, and besides that, 
I think that the parties are bound by the written 
agreement, and these other things outside of the writ¬ 
ten agreement have no place, so I object to that. 

The Court: I don’t think you heard the question, 

81 or I didn’t understand it, because everything he has 
said is within the agreement. 

He asked him if he was to get a bill of sale, if he 
was to get a transfer of the lease, and then he was 
to pay the balance. 

That is all. 

The Witness: Well, your Honor, there was no 
reference to a bill of sale. Just the lease. 

By Mr. Hannan: 

Q. Well, you understood that you were going to have 
the machinery transferred to you, didn’t you ? A. Yes. 

Q. Of course. In other words, your deal was to buy 
the whole business, wasn’t it? A. Yes, sir. 

• • • 

Q. You even had a discussion, didn’t you, as to whether 
or not you would take over the contract for the truck ren¬ 
tal, and you— 

Mr. Busby (interposing): I object to that, because 
it is outside the scope of the written agreement. 

82 Mr. Hannan: Of course it is, and that is just what 
I am going to ask him. 

Mr. Busby: Well, of course, the statute of frauds 
enters into this very largely, and if he cannot stand 
on his written agreement, he cannot supplement it 
hv— 
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The Court: Let me see Plaintiff’s Exhibit No. 1. 
Mr. Busby: What is not described in there, we 
object to being put into evidence. 

# • • 

S3 Q. Regardless of what the days are, or the dates 
84 are, that marked the last day that you were in the 

plant, the last complete day, when you went home 
as a result of someone being injured in the family? A. 
That is right. 

Q. And the next day you came back? A. I believe so. 
Q. And it was the next day that you had the conversa¬ 
tion with Mr. Sweeney, wherein you said there was nothing 
wrong with the plant, it was just that you didn’t feel that 
you could take it, it was too big for you: isn’t that correct? 
A. That is right. 

The Court: It was too what? 

Mr. Hannan: It was too much for him. 


By Mr. Hannan: 

Q. Now, Mr. Jacobsen, at that time—and try to remem¬ 
ber, please, sir—at that time you said to Mr. Sweeney, 
didn’t you, that “I won’t ask you for the five hundred dol¬ 
lars ’ ’ ? 

85 The Court: “I will not ask you for the five hun¬ 
dred”? 

Mr. Hannan: That is right. 

The Witness: I know in my own mind that if the 
thing did not go through, I personally felt that al¬ 
though I was entitled to that five hundred, I just felt 
that, just, to make sure that he was all right, I said 
yes. 

By Mr. Hannan: 

Q. You did have a little discussion about the five hun¬ 
dred at that time? A. We did, sir. We did: yes, sir. 
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Q. And you said you were making no claim for the five 
hundred dollars? A. I did. 

• • • 

Q. Now, did you talk with your dad after he talked to 
Mr. Burton? A. I talked with my dad quite a bit. Now, it 
was before and after. 

86 Q. I am sorry, but I mean at that time. 

Did your father say anything to you about that 
Cameron Burton had called him? A. Yes, sir. 

• • • 

87 Mr. Hannan: In this, if your Honor please: this 
man has stated that the reason that he pulled out 
was that he had lost the financial backing of his 
father, you see. 

Now, Mr. Burton talked to his father on the day 
that this lease—on the 30th, on the last day. 

• ♦ • 

89 CROSS EXAMINATION by Mr. Busby: 

Q. You were asked about certain extensions you 
agreed to give to Mr. Sweeney after the 30th of June, and 
if I remember, you said that you agreed to a couple of 
days, or maybe a little longer. A. Yes, sir. 

Q. You were asked about conferring with your coun¬ 
sel about when the case would be closed. 

I ask you to tell the Court further on that line if vou 
* 9 

did confer with your counsel about closing this deal. A. 
All I know, I wanted to get the thing settled as soon as 
possible. I just wanted to get the thing settled. 

Q. Well, do you remember trying to get your counsel 
to get a settlement by a certain date in July? A. Mr. 
Sweeney and I agreed to an extension. 

Q. After the 30th? A. After the 30th. 

Q. Was that extension agreement in writing or oral? 
A. It was oral. 

• • • 
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Q. Was there any writing? A. It was not in 
writing; no, sir. 

Q. Well, what was the understanding? A. Well, 
he could not give it to me in thirty days, or he had not 
produced it in thirty days, and I said I would agree to an 
extension of a couple of days, and I believe it was prob¬ 
ably around the 5th or 6th, or something like that, that— 

The Court: You say you agreed to a couple of 
days. Are you saying up to the 4th or the 5th or 
6th? 

The Witness: Yes, sir; it was around there, that 
is right. 

The Court: In other words, you agreed to extend 
it to the 5th or 6th? 

The Witness: That is right. That is just about 
right. 

By Mr. Busby: 

Q. Mr. Hannan asked you about your counsel arrang¬ 
ing with him for a settlement date. A. Yes, sir. 

Q. Do you remember conferring with your counsel and 
learning about when that settlement date was to be? A. 
Well, I know it was at the end of that period that we had 
agreed on. 

Q. When was it your father, then, told you that he was 
going to withdraw his financial backing from you? 
91 A. It was around the 5th or 6th or 7th, I don’t 
know, sir. 

Q. Of what month? A. July. 

Q. Up to the time that Mr. Sweeney—it was apparent 
Mr. Sweeney could not deliver to you the lease, as agreed 
on, had you told him at any time that you were not going 
through with it? A. No, sir. 

Q. You heard Mr. Burton testify that I called him on 
the 30th, the last day, or the after the last day, perhaps, 
of the life of the lease, and asked him why something could 
not be done to close it? A. Yes. sir. 
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Q. Was that your wishes at that time that it be closed? 
A. I wanted it closed; yes, sir. I did. 

• • • 

92 Q. Was there any other writing setting out the 
machinery and the terms and the provisions of a 
deal between you and Mr. Sweeney, than the one that is 
introduced here, signed the 30th of May? A. No, sir. 

Q. You say you gave him five hundred dollars? A. 
Yes, I did. 

Q. Did he ever give it back to you? A. No, sir. 

Q. Was it your intention to give him that money if he 
came along and sued you, or does he still owe you that 
money? A. Yes, sir. 

The Court: I don’t know what you mean by that, 
sir. 

Mr. Busby: It was gone into by Mr. Hannan. 

The Court: Yes, but I understood him to say he 
did not expect to get this money back. 

Now what is he saying? 

Mr. Busby: Under the circumstances, maybe he 
never would have asked for it, but circumstances 
alter cases. 

The Court: Well, better let him testify. 

Mr. Busby: All right. 

• # • 


93 THOMAS JOSEPH S’WEENEY, the plaintiff, 
was called as a witness in his own behalf and, having 
been first duly sworn, was examined and testified as fol¬ 
lows : 

Direct Examination by Mr. Hannan: 

• • • 

95 Q. Now, before you signed an agreement, did 

you discuss the terms of sale? A. Yes, sir. 
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Q. Now, in discussing the terms of sale, what mention 
was there about the lease? 

What if anything did you say to him about the lease? 
A. He wanted to know how many years I had to go on 
the lease at that time, and I told him I had eight years to 
go on it. 

Q. Eight years? A. Eight years longer on the lease. 
It was a ten-year lease, and I had been there two years at 
that time. And between Mr. Jacobsen and I, I don’t recall 
ever at any time mentioning about having the lease as¬ 
signed over to him. 

96 Q. You say you did not? A. I don’t ever recall 
he and I, up until the time that he deposited the $500 
check to me. 

Q. Now, when did he come in to work in the plant? A. 
Well, I would say it was right after he had graduated from 
the Institute. That was in June. 

• # • 

98 Q. Do you recall any discussion with respect to 
extending the time? A. There was something said 

about that. I believe there was two weeks ’ extension on it. 

He said he was glad to have an extension on it, because 
he wanted the plant. 

Mr. Busby: Now, we move to exclude any exten¬ 
sion of time that was not in writing. 

Mr. Hannan: If your Honor please— 

Mr. Busby: The testimony concerning any exten¬ 
sion of time that was not in writing, if that relates 
to the written contract. 

• • • 

99 Mr. Busby: We object to any testimony that al¬ 
ters, varies and extends orally the written state¬ 
ment signed by both parties. 

The Court: I will overrule your objection at this 
time, sir. 
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By Mr. Hannan: 

• • • 

100 Q. At that time, do you know of your knowledge 
if Mr. Jacobsen knew of the date of the settlement? 

A. Oh, I think he knew the date, all right. 

Q. Well, did you have any conversation with him about 
it? A. I don’t recall, but it seems to me that there prob¬ 
ably was. We talked so many things over together on mat¬ 
ters in there, and it is possible that we did talk of the set¬ 
tlement date. 

• it 

Q. Now, can you relate to us what Mr. Jacobsen said 
to you before he left on the day that he finally left the 
premises? A. Well, I think it was a Thursday morning, 
and Mr. Jacobsen called me in the back—called me to the 
cleaning room, which is in the rear of the building, and I 
don’t know whether he says, “Tom,” or “Sweeney,”—I 
guess he said “Tom,” or something like that, and he just 
talked—“I don’t know—I don’t know how to say this,” 
or something to that effect. 

101 The Court: Don’t know what? 

The Witness: “I don’t know how to say this.” 

And then all of a sudden he says, “I don’t think 
I can go through 'with the deal.” 

He says, “There is nothing wrong with the plant, 
everything is in order,” but, he says, “I think that 
it is too much for me to handle.” 

By Mr. Hannan: 

Q. Was there anything further said about the $500 
difference? A. Mr. Jacobsen said, “But I won’t ask you 
for the $500.” 

Q. And what did you say, if anything, to him? A. I 
didn’t say anything, I don’t believe, except it sort of took 
me by surprise, after we had talked so much and wasted 


so much time, you know, that it sort of took me off my 
guard. 

• • • 


111 CROSS EXAMINATION by Mr. Busby: 

• • i 

112 Q. You heard Mr. Burton testify here this morn¬ 
ing, didn’t you? A. Yes, sir. 

Q. You heard him say that I called him on the 30th of 
June and urged him to let’s close this matter, didn’t you? 
A. I believe I did; yes, sir. 

Q. Did you hear him say that he wrote you on the 30th 
of June in regard to this matter? A. Mr. Burton never 
wrote me. 

Mr. Hannan: I object, if your Honor please. 
There was no such testimony. 

Mr. Busby: How is that? 

The Witness: Mr. Burton has never written to 
me. 

By Mr. Busby: 

Q. He did not? A. No, sir. 

Q. Did he advise you by telephone? A. No, sir. 

113 Q. Then you don’t know what happened after he 
wrote to Mrs. Frances Brown on the 30th of June, 

1950? A. Did I what, sir? 

Q. You don’t know’ what happened after he wrote to 
Mrs. Frances Brown, the mother of these boys that owned 
the property, the 30th of June, 1950, do you? A. Why, 
no, I don’t, because I left that in Mr. Hannan’s hands, 
between Mr. Hannan and the other attorney to try to 
straighten it out as to when we could all get together on 
the settlement. 

Q. Did Mr. Charles Jacobsen, the defendant in this 
case, advise you that his financial backing would not con¬ 
tinue on any longer? A. No, sir, I never heard that. If he 
said it. he said it very quiet, for I did not hear him. 
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Q. Well, did you, within the 30 days period, offer him 
a good legal transfer of your lease, from you to him? A. 
No, sir, we never talked of that That w T as between Burton 
and Mr. Hannan. 

Q. Did you ever at any time assign your lease to Mr. 
Charles Jacobsen, III, the defendant? A. No. 

Q. You both signed this written memorandum or docu¬ 
ment on the 31st day of May, 1950, did you? A. 

114 Well, if that is the date of it, that is it. 

Q. You got his five hundred dollars, didn’t you? 
A. Yes, sir. 

Q. You have still got it? A. I doubt if I still have 
that same five. 

Q. Well, you have never paid him back? A. He never 
asked me. He said he didn’t want it back, that is what I 
understood. 

Q. I know, but you didn’t tell him at that time you 
were going to sue him, either, did you? A. No, I didn’t 
tell him at that time I was going to sue him. 

Q. So he was very nice about it, when he finally told 
you that he didn’t think he would go through 'with it? A. 
Yes, he was all right; yes, sir. 

Q. What date in July would you say that was? A. I 
don’t remember, sir. There is no use in me saying one 
date of the other, when I don’t remember. 

Q. Well, it was after the 30th of June, wasn’t it? A. 
Yes. 

• * • 

115 Q. You think it was the 5th of July, then, if the 
settlement time is what we agreed upon? A. Yes, sir. 

Q. Do you know if at that time you had not signed any 
transfer of lease to Mr. Jacobsen? 

• • • 
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116 I asked this: 

Mr. Sweeney, had you, up to this date when you 
talked with Mr. Jacobsen, assuming it is the 5th of 
July, ever signed any transfer of lease? 

The Court: He has already said he never signed 
any lease. 

Mr. Hannan: That is right. 

The Court: So it does not make any difference 
what the date is. 

The Witness: I did not have the right. I could 
not. 

By Mr. Busby: 

Q. You did not have any right to? A. No, sir. That 
was pending. I could not sign something that was pending. 

• # • 

119 Q. Was there any other writing signed by you 
and Mr. Jacobsen except this little writing of May 31,1950? 
A. No, sir, I don’t believe there was, nothing else. 

Q. Now, in that writing you say, “Received from 
Charles P. Jacobsen, a deposit of $500.” A. Yes, sir. 

Q. “Representing partial payment on agreed price of 
$7,500 cash and assumption of existing note.” A. That 
is right.. There is a note that I owed Carl Dickey. I bought 
the plant from Carl Dickey and there was a note that I 
paid monthly $255.99. 

Q. Were there any other notes that you owed on the 
plant? A. Only the lease. 

Q. You did not describe that note in your agree- 

120 ment here? A. No, sir, but Mr. Jacobsen knew 
what they were. We had talked them over. 

m m * 
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121 Q. The machinery of the Unity Cleaners, that 
does not say all the machinery in your obligation 

here? You did not describe the machinery in your agree¬ 
ment ? A. Oh, no, but he could see what it was. 

Q. You talked it over, though? A. Oh, yes, sir. 

Q. You would have to have that talk in order for Mr. 

Jacobson to know what he had? A. Why sure. 

Q. He saw it? A. That is right. 

The Court: As a matter of fact, Mr. Busby, 
wouldn’t I be constrained to hold that this meant 
the business as a going business on the terms of 
this agreement? 

Mr. Busby: How is that? 

The Court: Wouldn’t I have to conclude that 
this meant the business and the equipment as a go¬ 
ing business? 

Mr. Busby: That is the point, your Honor, that 
I was interested in. 

The Court: You are not challenging that, are 
you? 

Mr. Busby: I am challenging it for indefiniteness. 

The Court: Indefiniteness? 

Mr. Busby: Yes. 

The Court: What would you think it would mean, 
sir? 

122 Mr. Busby: Well, we might know, but we are 
bound by the writing. 

The Court: Sir? 

Mr. Busby: We are bound by the writing. We 
might know personally, but whether or not there is 
a. sufficient description of it to meet the statute of 
frauds is another thing. 

The Court: All right. He has said— 

You were selling the business, as such, weren’t 
you ? 
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The Witness: Sure. 

The Court: And assigning a lease? 

The Witness: Yes, sir. 

The Court: And you said further that Mr. Jacob¬ 
sen understood that? 

The Witness: Why, I should think so. We talked 
it over more than once. 

By Mr. Busby: 

Q. The only way he would understand it, though, would 
be from your talk and explanation of what you wrote; is 
that right? A. I presume so, yes, sir. 

The Court: He said he worked there a week or 
two and visited it six or seven times. 

Mr. Busby: That brings us back to the point. 

123 By Mr. Busby: 

Q. What did you pay Mr. Jacobsen? A. For 
what services, sir ? 

Q. When he worked there. A. Mr. Jacobsen come in 
on his own accord to learn as much about the business as 
he could before he came in. 

Q. You did not pay him anything, did you? A. There 
was no salary attached to him whatsoever, no, sir. 

Q. He had a right to expect that you would deliver him 
that plant on the 30th of June, didn’t he, under your agree¬ 
ment? A. Whatever the date was; yes, sir. 

Q. That is the reason he came in there, wasn’t it? A. 

Now, I don’t know. He came in to learn as much as he 

could about the business before he did come in, and no 
matter what the date was. 

Q. Well, you had agreed to deliver it to him by the 30th 
of June, hadn’t you? 

The Court: Now, you don’t want to ask him to 

burv this contract, do you? 

• T * 
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Mr. Busby: Well, that is the contract itself. I 
am not burying it. I am just asking him if that is 
not what he agreed to. 

124 The Witness: Well, yes, that was agreeable, and 
then there was an extension asked, which was O.K.’d 
by all concerned. 

By Mr. Busby: 

Q. Why didn’t you get ready and settle with him with¬ 
in the thirty days? A. I was ready. I was ready to settle 
any time. It was up to the—well, the Browns, I will say, 
to get the O.K. from Mrs. Brown, who was out of town. 
All the Brown family was out of town, except Walter A. 
Brown, who is a real estate man here, and the others 
lived out of town. 

Q. They were scattered around; is that what you mean? 
A. That is right. I believe one was even in the Navv and 
one went to Yale or Harvard or some place. 

Q. Now, you had to get that done before you could 
make the settlement, did you? A. Yes, that was sup¬ 
posed to have been done. 

Q. Now, you say a formal contract to be drawn later. 
What did vou mean bv that? A. Well, that was to take in 
everything that we had talked about, the machinery, the 
price, and so on. 

Q. And describe the note? A. Everything; yes, sir. 

Q. When was the formal contract to be drawn, by 

125 the time the settlement was to be made? A. It was 
within thirtv davs from the time we signed it; ves, 

sir. 

Q. And that was to specify what he was buying and 
what you were selling? A. That is right, and the notes 
that had to be taken care of. You know, Dickey’s note and 
the rent and so on and so forth. 

• # • 
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129 RE-CROSS EXAMINATION by Mr. Busby: 

• # • 

131 Mr. Hannan: We will try to establish that. 

Of course, if your Honor please, since that time 
counsel have stipulated that the settlement date was 
the 6th of July. 

Mr. Busby: I think that takes care of it. 

The Court: Are you contending that you were 
ready to go forward prior to— 

Mr. Hannan: Well, I am torn with this, frankly, 
at this time, your Honor: I had not intended try¬ 
ing this case. 

Mr. Busby: I won’t stipulate that that was a 
settlement date. It was the date I tried to get Mr. 
Hannan to be ready to settle. That is as far as I 
can go on the stipulation, and he was ready. 

• • • 

132 The Court: I thought it was agreed to extend the, 
time to July 6, 1950, for the settlement. 

Mr. Busby: That was my agreement. I did not 
have any authority, except I was just trying to get 
the thing over with, after I talked with Mr. Burton. 

• # • 

138 The Court: Before you gentlemen start arguing 
this situation, let me ask a preliminary question: 

Doesn’t this case stand or fall on whether or not 
an agreement to extend the time after June 30 had 
to be in writing? 

Mr. Busby: Well, I have about eight points, your 
Honor, that I would want to press upon. 

• • • 
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140 Mr. Busby: * * * 

141 Well, before this argument begins, I want to make 
it emphatic what I made during the proceeding, that 
the defendant moves to exclude, again, all testimony 
introduced that would tend to vary, explain, con¬ 
tradict, or extend the terms of the written memo¬ 
randum of May 31, 1950. 

• • • 

143 Mr. Busby: Let me say this: in view of the fact 
that the defendant offered no witnesses—I will make 
this concrete—I hereby move the Court to strike any 
testimony by Mr. Jones, Mr. Jacobsen, or Mr. 
Sweeney, that tends to enlarge, vary, supplement, or 
change the terms of the written agreement. 

The Court: Do you want to say something on 
that, Mr. Hannan? 

Mr. Hannan: I certainlv do. 

May it please your Honor, this case is closed. The 

144 evidence was closed in this case. 

Mr. Busby: Wait a minute. 

I asked to reopen and make this motion. 

The Court: Well, I am not going to reopen now. 


sir. 
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lant’s brief are superfluous. The other Questions 1, 3, 
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INDEX 


PAGE 

STATEMENT OF QUESTIONS PRESENTED....Flyleaf 


COUNTER STATEMENT OF THE CASE. 1 

ARGUMENT _ 2 

CONCLUSION . 4 

Authorities and Cases Cited 

Federal Rules Civil Procedure, Rule 52. 2 

Williston on Contracts, Rev. Ed. Vol. VI, Sec. 1828, 

Vol. II, Sec. 591...-. 4 


Co-operative Stores Co. v. United States Fidelity & 

Guaranty Co., 137 Tenn. 609, 622,195 S.W. 177. 4 

Hafiz v. Midland Loan Finance Corporation, 266 

Minn. 76, 287 N.W. 677. 3 

Hotchner v. Neon Products, Inc., 163 F. 2d 672, 676 

(C.C.A. 6th Cir. 1947).-. 3 

Insurance Co. v. Wilkinson, 13 Wall. 222, 20 L. Ed. 

617 ______4 

Orvis v. Higgins, 180 F. 2d 537, Cer. Den. 340 U. S. 

810, 95 L. ed. 595. 2 

Paramount Pest Control Service v. Brewer, 177 F. 


Peterson v. Denevan, 177 F. 2d 411--- 

Rudder v. Trice, 237 Ala. 234, 182 So. 22.. 

Siegel v. Knott, 316 Mass. 526, 55 N.E. 2d 889. 
United Steel Co. v. Casey, 6 Cir. 262 F. 889..... 


05 <N CO CO 



















In The 


33ntfpi> States (Court of Appeals 

Foe the District of Columbia Circuit 
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Charles P. Jacobsen, III, Appellant 


v. 


Thomas J. Sweeney, Appellee 


Appeal from the United States District Court 
for the District of Columbia 


APPELLEE’S BRIEF 


COUNTER STATEMENT OF THE CASE 

The facts of the case were accurately and adequately 
stated by the Court below in its memorandum opinion 
(App. App. 6-10) and are adopted herein by the appellee. 
There are several statements contained in appellant’s brief 
which find no support in the record. Notably, the state¬ 
ment that “Nothing further was done by appellee to try 



to complete the sale to appellant and June 30, the time 
limit for completing the sale passed with no action taken,” 
is unsupported. (App. Br. 2). Similarly, there was no 
evidence that would justify the statements with respect to 
appellant’s lack of knowledge of instructions contained in 
the paragraph at the bottom of Page 2 of appellant’s 
brief and continued on Page 3. Likewise, the record 
specifically contradicts the statement contained in the 
first seven lines of the first full paragraph on Page 3 of 
Appellant’s brief to the effect that after June 30th had 
passed there were negotiations for extending the time for 
performance but no definite agreement. (See Finding of 
fact Xo. 4 (App. App. 12) and App. App. 47.) 

ARGUMENT 

In all candor, appellee states that the memorandum 
opinion filed by the Court in this case was so full and 
accurate in the development of the facts and the discus¬ 
sion of the law applicable to the points raised that very 
little, if any, can be added as argument by the appellant. 

The Trial Court having had opportunity to evaluate 
the testimony of the witnesses first-hand, and having set 
forth in its memorandum opinion the salient facts devel- 
opend from the evidence (and having summarized those 
facts in its findings of fact and conclusions of law (App. 
app. 11-13)) and there being ample support for these find¬ 
ings in the record, this Court will take them as presump¬ 
tively accurate. Federal Rules Civil Procedure, Rule 52. 
Orvis v. Higgins, 180 F. 2d 537, Cer. Den. 340 U. S. 810, 
95 L. ed. 595. Peterson v. Denevan, 177 F. 2d 411, Para¬ 
mount Pest Control Service v. Breuer, 177 F. 2d 564. 

Truly, the only real question of law presented in this 
ease is whether or not, when time is not of the essence 
of a written contract within the statute of frauds, strict 
compliance with a covenant as to time of performance 
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may be waived, prior to breach, by oral agreement of the 
parties. Counsel can find no decision of this Court upon 
this precise point. However, the Trial Court properly 
found that the weight of authority holds such extensions 
valid. The cases cited in the opinion of the lower Court 
fully substantiate this view. Moreover, a thorough search 
of the authorities on this point confirm the statement of 
the lower court that the mode of performance required by 
a written contract may be varied by a subsequent oral 
agreement based upon a valid consideration. See: 

Siegel v. Knott, 316 Mass. 526, 55 N.E. 2d 889. 

Indeed, many jurisdictions do not require consideration 
for the extension, pointing out that such an extension is 
only a modified manner of performing a valid contract 
which itself complies with the statute. These cases point 
out that the purpose of the parole evidence rule, among 
other things, is to prevent contract parties who have inte¬ 
grated their agreement into a written instrument from 
contradicting, varying or altering it by proving a prior 
or contemporaneous oral agreement. But a contract once 
made is subject to variations thereafter agreed upon by 
the parties. 

See: 

Hafiz v. Midland Loan Finance Corporation, 266 
Minn. 76, 2S7 N.W. 677. 

Rudder v. Trice, 237 Ala. 234, 182 So. 22. 

A clear expression of the rule is found in the case of 
Hotchner v. Neon Products, Inc., 163 F. 2d. 672, 676 
(C.C.A. 6th Cir. 1947) where the court said: 

“There can be no controversy but that a written 
contract may be modified or amended, after it is made, 
by the express agreement of the parties to it either in 
writing or by parol, or by the acts of the parties 
which evince a meeting of their minds in agreement 
to modify its terms upon any particular point. In- 
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surcmce Co. v. Wilkinson, 13 Wall. 222, 20 L. Ed. 617; 
United Steel Co. v. Casey, 6 Cir., 262 F. 889; Co-oper¬ 
ative Stores Co. v. United States Fidelity & Guar¬ 
anty Co., 137 Tenn. 609, 622, 195 S.W. 177; WUliston 
on Contracts, Rev. Ed., Vol. VI, Sec. 1828; Vol. II, 
Sec. 591”. 


CONCLUSION 

It is respectfully submitted that the lower Court was 
sound in its conclusions of fact and law and the judgment 
should be approved. 

William T. Hannan, 

Attorney for Appellee. 
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PETITION FOE REHEARING 

To the Honorable Judges of the United States Court 
of Appeals for the District of Columbia Circuit: 

The appellant respectfully petitions the Court for a re¬ 
hearing of its decision and opinion of February 19, 1953, 
affirming the judgment of the United States District I 
Court, based upon finding of facts by the Court, in a trial 
without a jury. 

I 

STATEMENT 

This case was argued on the 8th day of December, 1952 ! 
before a division of this Court consisting of Circuit 
Judges Clark, Proctor and Fahy. In its opinion the 
Court stated: 

“An important question is whether an oral agree¬ 
ment of the parties extending the time of perform- 
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ance of the contract, covered by the writing, is valid 
and binding upon the vendee (appellant), who failed 
to perform within the extended period. Judge Keech 
of the District Court upon the evidence ruled • • # 
that the original performance date could be waived 
before breach, and was so waived by oral understand¬ 
ing of the parties.” (emphasis supplied) 

It is clear from the above that this Court relied heavily 
on the statement of facts contained in the opinion of the 
trial Judge, and appellant feels that the Court should not 
take the “finding of facts” by the trial Judge as true 
unless they are supported by the evidence. 

II 

FINDING OF FACTS OF TRIAL JUDGE NOT 
SUPPORTED BY EVIDENCE 

Complete stenographic transcript of testimony taken 
on the trial of this case is filed in this appeal and is avail¬ 
able to the Court. 

There was no testimony in the trial, as can easily be 
seen from the stenographic record on file, to support the 
“findings of fact” by the trial Court that there was “an 
oral agreement of the parties extending the time for per¬ 
formance of the contract, covered by the writing, • • • 
before breach.” Judge Keech’s opinion states (appendix, 
at 9): 

“Although time of performance was specifically 
provided in the written memorandum of May 31,1950, 
in view of the mutual agreement between the parties 
on or before June 30, 1950, to waive strict compliance 
and to extend the time for performance to July 6, as 
stipulated at the trial and as further evidenced by 
the conduct of the parties after the, thirty-clay settle¬ 
ment period had expired, I find that time was not of 
the essence of the contract (emphasis supplied.)” 
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To the trial Judge it seemed, and correctly, that if the 
written agreement was not extended somehow before it 
expired June 30, 1950, there would be nothing thereafter 
to “extend”. Anything thereafter would be a new agree¬ 
ment whether oral or in writing. 

There was nothing said or done on or before June 30, 
1950, which in any manner could be interpreted as evi¬ 
dence relating to an extension of time for performance 
of the written contract beyond June 30. On June 30, 
1950, the last day provided for performance and settle¬ 
ment under the writing, attorney for appellant telephoned 
Mr. Burton, attorney for the landlord who would have to 
execute the lease and asked, “What the situation was 
(appendix 29-30, transcript 54-55). Mr. Burton the same 
day wrote Mrs. Brown that he wanted to “check the finan¬ 
cial conditions of the proposed assignee.” He then talked 
with the father of appellant. Mr. Burton then testified 
that he called Mr. Hannan after he talked with Mr. Jacob¬ 
sen, Sr., June 30, “but you (Mr. Hannan) were out at 
the moment, so T did not get in touch with you that 
day.” No other evidence is in the record or was had at 
the trial which could remotely relate to an agreement 
made before the expiration of June 30, to an extension of 
time for settlement beyond June 30, 1950. Nothing fur¬ 
ther was done or said until after June 30, 1950. All that 
was said after that time was oral conversation that did 
not revive and could not legally revive the expired written 
agreement. 


Ill 

THERE WERE NO STIPULATIONS THAT COULD 
EXTEND THE CONTRACT 

The trial Court, quoted above, says “as stipulated at 
the trial” in his “findings of fact”. The Court quoted in 
a foot note some statements of attorneys which in no 
sense were stipulations intended to bind their clients 
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even if there had been substance in the statements. This 
is all that was said, “Mr. Busby (defendant’s counsel): 
I think that—Mr. Hannan can correct me—that I tried, 
after telephoning Mr. Burton, with Mr. Hannan to get 
July 6. Isn’t that right?” This is in nowise a “stipula¬ 
tion” but a very uncertain effort to recall a telephone 
conversation. It took place after the conversation with 
Mr. Burton on June 30, 1950, when he stated he could 
not “get in touch” with Mr. Hannan that day. Such 
conversation as detailed in court could have had no part 
or effect in extending “before breach” the contract which 
provided for settlement on or before June 30, since it 
was after June the 30th that the conversation took place. 

IV 

NO NEW ENFORCEABLE AGREEMENT WAS 

ENTERED INTO 

After the written agreement dated May 31, 1950 which 
provided that “full settlement within thirty days hereof” 
had expired on June 30, 1950 without the performance 
being waived “before breach”, the appellant still wanted 
to buy the plant. He talked to appellee, after July 1, 
1950, about giving him a “couple of days to get the lease” 
(appendix 27) or to somewhere around the 5th or 5th 
of July (appendix 42). All the talk of an “extension” 
happened and took place “after the 30th of June” 

“Mr. Busby: Q. You were asked about certain 
extensions you agreed to give to Mr. Sweeny after 
the 30th of June, and if I remember, you said that 
you agreed to a couple of days or maybe a little 
longer. A. Yes, sir. 

Q. Well, do you remember trying to get your coun¬ 
sel to get a settlement by a certain date in July? 
A. Mr. Sweeney and I agreed to an extension. 

Q. After the 30th? A. After the 30th. 



Q. Was that extension agreement in writing or 
oral? A. It was oral. 

Q. Well, what w’as the understanding? A. Well, 
he could not give it (the lease) to me in thirty days, 
or he had not produced it in thirty days, and I be¬ 
lieve it was probably around the 5th or 6th, or some¬ 
thing like that— 

The Court: You say you agreed to a couple of 
days. Are you saying up to the 4th or 5th or 6th? 
The Witness: Yes, sir; it was around there, that is 
right. 

The Court: In other words, you agreed to extend 
it to the 5th or 6th? The Witness: That is right. 
That is just about right.’’ (appendix 41-42). 

If the extension was to be for a couple of days and 
was to be up to the 5th or 6th of July the agreement 
must have taken place after July 1 and could have had 
nothing to do with and “mutual agreement between the 
parties on or before June 30, 1950, to w’aive strict com¬ 
pliance and to extend the time for performance to July 6.” 
Undoubtedly the trial Court became confused as to what 
the testimony really was when he made the above finding 
of fact which finds no support in the evidence. (No 
claim is made by the Court that parties extended time 
themselves; only by attorneys (apd. 12) 

Mr. Sweeney, the appellee, testified (appendix 44) : 

Q. Do you recall any discussion with respect to 
extending the time? A. There was something said 
about that. I believe there was two weeks’ extension 
on it. He said he was glad to have an extension on 
it, because he wanted the plant.” 

The above is all that Mr. Sw’eeney testified to about 
an agreement of an extension between him and appellant. 
There is nothing in this statement which could date it 
prior to June 30, 1950. 

A contract or agreement must have certain essential 
parts to show’ a “meeting of the minds” of the parties 
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to be bound by it. It appears that neither party under¬ 
stood what to expect of the other after June 30, the date 
when the written agreement expired. The Statute of 
Frauds was effective. 

What happened was, and it is easy to make this de¬ 
duction from the proof, that after appellee had fallen 
down on his performance under the written agreement, 
the appellant being very anxious to get the plant hung 
around for a few days and talked to appellee about giving 
him a couple of days in which to perfect the lease and sell 
the plant, even though the contract had expired, when 
finally appellant lost his financial backing due to the con¬ 
duct of appellee and appellant could hang on no longer. 
He had made no contract that required him to do so. 

V 

TIME WAS OF THE ESSENCE OF THE AGREEMENT 

The appellee made financial arrangements to carry out 
the purchase of the business to and including June 30th, 
1950. Mr. Burton talked with Mr. Jacobsen, Sr. on June 
30 about the financial responsibility and called Mr. 
Hannan “to advise that everything was all right”. The 
financial backing of appellant was finally withdrawn. 
“Q. Do you recall coming back and you told Mr. 
Sweeney * * * you had not been able to sleep all night, 
and you could not go through with the deal? (Mr. Jacob¬ 
sen) A. Right. Because I could not get the money to 
purchase it, and he could not give me a lease in the time 
stated.” (appendix 37) “I wanted it bad. * * * With 
no money, I could not handle it.” (appendix 38). Noth¬ 
ing was more important in the contract than the time 
within which it was to be performed, to appellant. There 
could be nothing in the way of “essence” in the agree¬ 
ment more important to him. 



FINDING OF FACTS BY TRIAL COURT, FRCP, 

RULE 52 


Rule 52, of Federal Rules of Civil Procedure provides 
that “Findings of fact shall not be set aside unless 
clearly erroneous.” This Court in Schilling v. Schwitzer- 
Cummins Co., 79 U. S. App. D. C. 20, marks the rule as 
follows: 

“The ultimate test as to the adequacy of findings 
will always be whether they are sufficiently compre¬ 
hensive and pertinent to the issues to provide a basis 
for decision, and whether they are supported by the 
evidence” 

Appellant appreciates the fact that it is a difficult 
undertaking to show that the findings of fact of a trial 
judge are clearly erroneous. In this case, upon a careful 
examination of the transcript of the wdiole testimony it is 
clear that the trial Court confused the testimony and ap¬ 
plied proof as to what took place after June 30, 1950, to 
the period prior to June 30, 1950 in order to sustain a 
“finding of fact” bv the Court that there was a waiver 
of the time of performance of the written agreement 
before it was breached June 30, 1950. To repeat, there 
was no evidence that there was any such w-aiver, and we 
appeal to the entire transcript to support this statement. 
It contains all the testimony. (The claim is that the 
attorneys created the extension). Apd. 12. 
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VII 

SPECIFIC FINDINGS OF FACTS NOT SUPPORTED 

BY EVIDENCE 

1. The “Findings of Fact” by the Trial Court (Ap¬ 

pendix on 12) in Paragraph 3, Were: 

“A written consent of the assignment was not ob¬ 
tained during the thirty-day period, full settlement 
of the purchase agreement could not be made within 
that time. However, on June 30 the lessor’s attorney 
wrote the guardian of the minor heirs’ estate, stating 
that he had investigated the defendant’s financial 
condition and was recommending to the real estate 
agent who handled the property that the assignment 
be consented to. He also informed the attorneys for 
the plaintiff and defendant of his action.” (Emphasis 
supplied) 

Mr. Burton, the attorney, testified (appendix 31) that 
he “did not get in touch with you (Mr. Hannan, appel¬ 
lee’s attorney) that day,” June 30. 

Any information Mr. Burton conveyed to Mr. Hannan 
was after June 30th and could not have been effective 
to cause an extension of the time of performance of the 
written agreement beyond June 30th, as this information 
was received after June 30, 1950 by Mr. Hannan. 

2. Paragraph 4 of the Findings of Fact States: 

By oral agreement of the parties, through their attor¬ 
neys, within the 30 day period of the contract, extended 
the time for settlement to July 6.” 

There just wasn’t any testimony to support the finding 
of fact that “within the 30 day period of the contract” 
that the attorney for plaintiff and the attorney for the 
defendant agreed to extend the time for settlement. There 
was no evidenec that there was a conversation of any kind 
between attorney for plaintiff and attorney for defendant 


on or prior to June 30, 1950. In fact there was no con¬ 
versation between them of any kind about the matter, 
and certainly no evidence during that period making an 
agreement of extension. 

3. Paragraph 6 of “Findings of Fact” by the Court: 

“The parties waived the provision of the agree¬ 
ment for settlement within thirty days and agreed 
to settle on July 6.” 

As clearly demonstrated above there was no evidence 
in the case to suport this findings of fact. Nothing in the 
entire evidence supports the statement “that an agreement 
was made prior to June 30 or on June 30, 1950 to extend 
the time for performance of the written agreement beyond 
June 30.” This findings of fact by the Court is unsup¬ 
ported by evidence. 


CONCLUSION 

In conclusion, it seems clear: 

1. That appellant was ready, willing, able and anxious 
to perform his written agreement to purchase the plant 
from appellee during the entire time including June 30; 
1950, as specified in the writing. 

2. The appellee was not ready and could not and did 
not perform his part of the written agreement to convey 
the plant and lease to appellant within 30 days of May 
31, 1950, but breached his contract to do so. 

3. The “Findings of Fact” by the Court that there 
was an “oral agreement of the parties, through their 
attorneys, within the 30 day period of the contract, ex¬ 
tended the time for settlement to July 6” is not sup¬ 
ported by the evidence. There is no evidence of the 
attorneys contacting each other prior to June 30, 1950, 
the date appellee breached the contract. 
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4. Specifically, paragraph 6 of Findings of Fact is 
unsupported by evidence. 

Appellant respectfully submits that this petition for re¬ 
hearing should be granted. 

Jeff Busby 

706 Washington Loan & 
Trust Building 

Washington 4, D. C. 
Attom-ey for Appellant 

CERTIFICATE OF COUNSEL. 

I hereby certify that the foregoing petition for rehear¬ 
ing is presented in good faith and not for delay. 

Jeff Busby 

Attorney for Appellant 

CERTIFICATE OF SERVICE 

I herebv certify that I did on the 12th dav of March, 
1953, mail a copy of the foregoing Petition for Rehear¬ 
ing, post paid, to William T. Hannan, Esquire, attorney 
for Thomas J. Sweeney, at his address, 637 Woodward 
Building, Washington, 5, D. C. 

Jeff Busby 

706 Washington Loan & 
Trust Building 

Washington 4, D. C. 
Attom-ey for Appellant 
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